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JUVENILE JUSTICE PIPELINE AND THE ROAD
BACK TO INTEGRATION

Thursday, May 13, 2021
HoOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY

COMMITTEE ON THE JUDICIARY
Washington, DC

The Subcommittee met, pursuant to call, at 10:10 a.m., in Room
2141, Rayburn House Office Building, Hon. Sheila Jackson Lee
[chairwoman of the subcommittee] presiding.

Members present: Representatives Nadler, Jackson Lee, Demings,
Bass, McBath, Dean, Scanlon, Bush, Cicilline, Correa, Escobar,
Biggs, Chabot, Gohmert, Steube, Tiffany, Massie, Spartz, Fitz-
gerald, and Owens.

Staff present: David Greengrass, Senior Counsel; Moh Sharma,
Member Services and Outreach Advisor; Cierra Fontenot, Chief
Clerk; John Williams, Parliamentarian; Monalisa Dugue, Deputy
Chief Counsel; Veronica Eligan, Professional Staff Member; Jason
Cervenak, Minority Chief Counsel for Crime; Ken David, Minority
Counsel; and Kiley Bidelman, Minority Clerk.

Ms. JACKSON LEE. The Subcommittee will come to order. Without
objection, the chair is authorized to declare a recess of the Sub-
committee at any time.

We welcome everyone to this morning’s hearing on Juvenile Jus-
tice Pipeline and the Road Back to Integration. I must say how ex-
cited I am about the many witnesses and their perspectives on
talking about fixing, helping, overhauling a system that protects
our children.

Before we begin, I would like to remind Members that we have
established an email address and distribution list dedicated to cir-
culating exhibits, motions, or other written materials that Mem-
bers might want to offer as part of our hearing today. If you would
like to submit materials, please send them to the email address
that has been previously distributed to your offices and we will cir-
culate the materials to Members and staff as quickly as we can.

I would also remind all Members that guidance from the Office
of Attending Physicians states that face coverings are required for
all meetings in an enclosed space such as Committee hearings. You
may remove your mask only when recognized to speak.

I would also ask Members to mute your microphone when you
are not speaking. This will help prevent feedback and other tech-

o))



2

nical issues. You may unmute yourself any time you seek recogni-
tion.

Now, I will yield myself time for an opening statement.

Today, this subcommittee, and I must say with a great deal of
excitement because this is an area of great love and affection for
me and the work that we have done in years past in this com-
mittee, but this is an exciting time that this Subcommittee will dis-
cuss several issues that impact youth and the juvenile justice sys-
tem. It will examine recent trends in law and policy and their im-
pact on the prosecution, incarceration, and treatment of juveniles.
It will also explore effective methods by which we can reform our
juvenile justice system.

Historically, reform has been a monumental challenge particu-
larly when addressing our justice system, for reform always re-
quires those whose hands are free, whose hearts are in the works,
and who care for the results. As Abraham Lincoln once put it in
his speech, a house divided against itself cannot stand. United we
need to stand on behalf of our children.

When a series of litigation challenges across the Nation dem-
onstrated the lack of due process and protection for youth in a jus-
tice system, we came together as a Congress to pass the prelimi-
nary juvenile justice Act and that is the Juvenile Justice and De-
linquency Prevention Act (JJDPA). With JJDPA as their guide,
many states have taken up the task of reforming their juvenile jus-
tice system and are doing well in places like Utah, California, Mas-
sachusetts, Illinois, the District of Columbia, Connecticut, and
Washington State. Thank them for their vision, but there is so
much more work to do.

They recognized that an investment in our children and their fu-
ture is an investment in America. As we make this investment, we
must take into consideration childhood trauma and its impact on
an already undeveloped brain when prosecuting, punishing, and in-
carcerating our youth.

Scientific-based research has shown that adolescence is a distinct
development stage that lasts from the mid-teens years into the
mid-20s. In essence, the brain doesn’t fully mature until at least
25-years old. Does that tell us about high school students, middle
schoolers, and yes, young people who may make rash or irreverent
or spontaneous decisions? Should that be their life? Should we have
a way of addressing these young people?

It tells us that during that time, brains continue to mature and
develop throughout childhood and adolescence and well into early
adulthood. As such, adolescents do engage in behaviors that are
risky and sometimes dangerous. It is our responsibility as guard-
ians of the future to be able to help to steer those individuals that
have made such decisions to a brighter future.

Even the Supreme Court recognizes this fact as demonstrated in
its line of landmark cases from Roper v. Simmons, to Graham v.
Florida, to J.D.B. v. North Carolina, Miller v. Alabama, and Ste-
venson and Montgomery v. Louisiana when determining the legal
culpability of juveniles facing life without parole sentences.

Although the conservative majority in the Supreme Court stated
in Jones v. Mississippi that it does not overrule Miller, this devi-
ation from precedent is a clear reminder that we must remain com-
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mitted to enacting legislation that addresses juvenile life without
parole more effectively. It is unacceptable. The United States
stands alone as the only Nation that sentences people to life with-
out parole for crimes committed before turning 18. Twenty-five
states and the District of Columbia banned life sentences without
the possibility of parole for juveniles, while several others have no
one serving this sentence.

Congress has much work to do to make this policy consistent,
meaning that it is irrational and may be inhumane to sentence
young people to life without parole for acts they committed before
the age of 18. This work must be done in addressing this and other
issues like juveniles in adult facilities, age appropriate prosecu-
tions, reentry fines and fees, probation, status offenses, and soli-
tary confinement. According to the ACLU, research has shown that
solitary confinement can cause extreme psychological, physical, and
developmental harm resulting in persistent mental health prob-
lems or even suicide.

Kalief Browder, whose family I met, whose brother I met, was a
tragedy and a prime example of the psychological harm that may
result from excessive isolation when he took his young life in 2015
after remaining in solitary confinement in Rikers Island even to
the point of being in his own feces for simple allegations of taking
a backpack. I might add that it was determined that the owner of
the backpack wasn’t in the country and it wasn’t an offense in the
first place, but he couldn’t get a lawyer. He couldn’t get representa-
tion and remained there for a very long time.

We are at an inflection point where we can no longer sit on the
sidelines and hope and pray things get better. We are summoned
by our better angels to take up this task to do what we are sent
here Congress to do to act. I paid tribute to Kalief with legislation
named after him, but we must do more.

I look forward to hearing your testimony on how we can help the
states in addressing these pivotal issues and thereby saving our
children.

It is my privilege now to recognize the Ranking Member’s open-
ing statement for five minutes.

Mr. BicGgs. Thank you, Madam Chair. Thank you to all the wit-
nesses for being here, both in person and remotely.

At today’s hearing, the Subcommittee will examine the issue of
juvenile justice. We should be discussing President Biden’s inhu-
mane border crisis. I was at the border again last week and what
I saw was maddening.

The Biden Administration is not acting to resolve the crisis. The
solutions are not difficult, but it requires the Administration to
admit that there is a crisis and they created it.

I think we should explore some simple statistics at the beginning
of this hearing today. Over the past 2 months, 35,000 unaccom-
panied minor children have been apprehended by border patrol.
You should see the conditions that most of them are in. I have vis-
ited those facilities. I have been in virtually every sector in the last
eight weeks. There isn’t a single one of those children who hasn’t
been trafficked or transported by the transnational criminal organi-
zations called cartels. These children have been placed into hands
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of very dangerous and inhumane coyotes who abuse and victimize
many, if not most, of these children.

There is evidence of an additional pernicious problem affecting
children crossing our southern border. They are being rented and
recycled.

Testimony before Congress asserted that children as young as
five-years old are used by dozens of adults to cross our border and
obtain release into the interior of the United States. In one case,
a 51-years-old man bought a 6-month-old child for $80.

On the other hand, there are exactly zero juveniles being held in
the United States Bureau of Prison facilities; zero. Those are fed-
eral prisons. According to the Bureau of Prisons’ website, there are
15 juveniles being held in three contract facilities. We are here
today talking about those 15 ostensibly instead of the 35,000.

Police Executive Research Forum tracks crime trends and re-
cently found that “Juveniles seem to be”—this is a quote, “increas-
ingly involved in shootings and other violence in part because they
are not in school and school resource officers have been reas-
signed.”

Don’t forget an emerging policy objective from some of the Demo-
crats on the left to defund police or even elimination of police de-
partments altogether. The concomitant spike in crime, including ju-
venile crime, has already demonstrated the danger in this rather
facile and wrong-headed idea.

Issues surrounding juvenile justice are State issues and should
be left to the states. The only nexus the Federal Government has
to the juvenile system in America is when Congress inserts itself
into the process through the Administration of grant programs.
There are myriad issues that this Subcommittee could be looking
that are relevant to the jurisdiction of this Committee and the role
of the Federal Government, issues that are of great importance to
the American people.

As I mentioned previously, the Biden Administration has refused
to address the humanitarian and security crisis at the southern
border that continues to worsen every day. It has been 50 days
since President Biden appointed Vice President Harris to solve the
crisis and she still has not even visited the border. I invited her
and any member of this Committee to join me at the border to see
and hear first-hand what is happening. It is hard to solve a crisis
when you refuse to acknowledge that there is a crisis.

Over two months ago, I and other Members of this subcommittee,
sent a letter to the chair requesting a hearing to examine how the
Biden Administration’s crisis along the southern border affects
homeland security and public safety. Of course, we have not had
such a hearing and we renew our request to hold such a hearing
in the near future.

The President needs to reinstate successful Trump Administra-
tion policies such as the Migrant Protection Protocols that were
working. We need to update our asylum laws and address loopholes
in our immigration laws that serve as magnets for UAC, unaccom-
panied children, and families in our country illegally because they
know that once they get here they will most likely never be re-
moved.
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Specifically, we need to amend the Trafficking Victims Protection
Reauthorization Act so that UAC from noncontiguous countries are
treated the same as UAC from contiguous countries. When you ad-
dress the impacts of the Florida Settlement Agreement that require
UAC to be released from custody even if they are with their par-
ents, even the Obama and Biden Administration advocated for
those fixes. That is why I introduced the Stopping Border Surges
Act to make these changes.

The Biden Administration’s border crisis also raises serious con-
cerns about violent, criminal gang activity. According to a 2018
Congressional Research Service report, there are also concerns that
MS-13 may exploit the U.S. southwest border by bringing young
gang Members from Central America to the United States as unac-
companied alien children or may recruit some of the vulnerable
UACs to join the gang once in the United States. This is exactly
where we see the intersection of the Biden Administration’s border
crisis and the topic before us today. These policies have very real
and sometimes very deadly consequences.

Not too long ago, four juveniles were charged with murder in
West Palm Beach, Florida. They were Members of the violent MS—
13 gang, in the country illegally, and suspected of being unaccom-
panied children. This was not an isolated incident. MS-13 is taking
advantage of our open southern border and bringing in unaccom-
panied children who actively participate in criminal gang activities.
When these unaccompanied children enter our juvenile justice sys-
tem, they divert resources that could be used to help serve those
who are not in this country illegally. So, we see yet another disas-
trous consequence of the Biden Administration’s lack of border se-
curity policy.

I again thank each of the witnesses for being here today. I look
forward to your testimony and hearing what you have to add to
this important topic. I thank the chair and I yield back.

Ms. JAcksON LEE. I thank the Ranking Member and was de-
lighted to yield to him, thank him for his passion, and to remind
him of the great work of the Biden-Harris Administration, particu-
larly the humanitarian response that they have offered and the in-
tensity of their work on the issues of the border and unaccom-
panied children. So, I thank you, Mr. Biggs, very much.

I now recognize the distinguished Chair of the Full Committee,
the gentleman from New York, Mr. Nadler, for his opening state-
ment.

Mr. Nadler.

Chair NADLER. Thank you, Chair Jackson Lee for holding this
importing hearing on juvenile justice, not, by the way, on immigra-
tion.

It is particularly important to hold this hearing on juvenile jus-
tice in the aftermath of the Supreme Court’s recent decision in
Jones v. Mississippi. That decision which makes it easier for courts
to sentence children to life in prison without the possibility of pa-
role, marks a significant break from the court’s prior precedent.

Previously, the court had issued a string of decisions restricting
the imposition of these harsh sentences, based in large part on the
significant and growing scientific consensus regarding the dif-
ferences between children and adults and the recognition that we
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should view, treat, and rehabilitate children in our justice system
accordingly.

Prior to the progressive era, the period of widespread activism
and social reform spanning years from the 1890s to the 1920s,
child offenders over the age of 7 were punished and confined with
adults in harsh and overcrowded penal institutions. Early reform-
ers and psychologists opposed incarcerating youth with adults and
urged the creation of new institutions for youth that focused on re-
habilitation. This work led to the creation of the New York House
of Refuge in 1824, the first juvenile reformatory in the United
States and the pioneer in the treatment of children.

By 1899, other states had followed suit and recognized that chil-
dren who commit crimes are different from adults. By the 1920s,
our juvenile justice system had emerged, but over time a system
originally focused on rehabilitation and the differences between
children and adults shifted to one fueled by tough-on-crime laws in
response to an exaggerated rise of juvenile crime and delinquency.
These laws resulted in disparate sentences, especially for African
American children, deplorable conditions of confinement for sen-
tenced youth, and the depravation of constitutional rights.

According to the Death Penalty Information Center and the
Equal Justice Initiative, at least 366 people have been executed for
juvenile offenses by 2005. Thousands more, including children as
young as 13, were sentenced to life in prison without the possibility
of parole.

The Supreme Court slowly recognized that children are different.
In 2005, it held in Roper v. Simmons that “that the death penalty
cannot be imposed upon juvenile offenders.” In doing so, the court
acknowledged “the overwhelming weight of international opinion
against the juvenile death penalty resting in large part on the un-
derstanding of the instability and emotional imbalance of young
people may often be a factor in the crime.”

In 2010, the court held in Graham v. Florida, that the 8th
amendment forbids life without parole sentences for juveniles con-
victed of non-homicide offenses. In 2012, it held in Miller v. Ala-
bama, a case argued by Bryan Stevenson, one of our witnesses,
that mandatory life without parole sentences for juveniles violate
the 8th Amendment.

The court’s 2016 decision Montgomery v. Louisiana, applied Mil-
ler retroactively, finding that children are constitutionally different
from adults in their culpability and that the severest punishments
should be reserved for “the rarest of juvenile offenders, those whose
crimes reflect permanent incorrigibility.”

The recent Jones decision, however, guts this precedent and it
sadly reaffirms our standing as the only country in the world that
sentences children to life imprisonment without the possibility of
parole for offenses committed before they turned 18-years old.

As we examine the impact of this decision and possible solutions,
it is important that we also explore the full range of issues affect-
ing justice-involved youth. This includes early intervention strate-
gies for at-risk youth, particularly those who experience childhood
trauma; developing appropriate confinement settings and rehabili-
tation programs that will ease reentry when sentences are over.
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Some states have led the way on juvenile justice reform. I hope
these efforts, these reform efforts, will mitigate some of the harm
caused by the Jones decision, retroactively and prospectively. Our
treatment of justice-involved youth should not be based on geog-
raphy. Congress must be an equal partner in these reform efforts
which includes examining the way our federal laws treat youth in
our justice system.

I look forward to hearing from our witnesses as we continue to
explore these important issues. Thank you. I yield back the balance
of my time.

Ms. JACKSON LEE. The gentleman yields back. It is now my privi-
lege to recognize the distinguished Ranking Member of the Full
Committee, the gentleman from Ohio. We thank Mr. Jordan for
this hearing and happens to have stepped away for another hear-
ing. We thank him very much. The Ranking Member will submit
hi(s1 \(ziv)ritten statement and we appreciate that (no statement pro-
vided).

We will now proceed with witness introductions. We have heard
the stories presented in our opening statements, mine and Mr.
Nadler’s, where we are in this issue. A quintessential leader, vi-
sionary in this effort, along with our other witnesses, is Mr. Bryan
Stevenson.

Mr. Bryan Stevenson is the founder and executive director of the
Equal Justice Initiative, a human rights organization in Mont-
gomery, Alabama. Under his leadership, EJI has won major legal
challenges eliminating excessive and unfair sentencing, exon-
erating innocent death row prisoners, confronting abuse of the in-
c?irclerated and the mentally ill, and aiding children prosecuted as
adults.

Stevenson has argued and won multiple cases at the U.S. Su-
preme Court and he and his staff have won reversals, relief, or re-
lease from prison for over 135 wrongly condemned prisoners on
death row and won relief for hundreds of others wrongly convicted
or unfairly sentenced.

We are seeking a journey to reform and we thank Mr. Stevenson
for being willing to be part of that journey and that victory.

Ms. Marsha Levick is a legal chief counsel and co-founder of the
Juvenile Law Center since 1975, and is a nationally-recognized ex-
pert in juvenile law. Levick oversees Juvenile Law Center’s litiga-
tion and appellate docket and has successfully litigated challenges
to unlawful and harmful laws, policies and practices on behalf of
children in both the juvenile justice and child welfare systems.

Ms. Levick has authored or co-authored numerous appellate and
amicus briefs in State and federal appeals courts throughout the
country, including many before the U.S. Supreme Court and has
argued both State and federal appellate courts in Pennsylvania and
numerous other jurisdictions. She realizes the wrongness of the
Jones case and we are glad to have here to help us reform the sys-
tem.

Mr. Brett Peterson, he is one who is working in the vineyards.
Brett is the director of the Utah Department of Juvenile Services.
He is responsible for the operation and management of Utah’s Divi-
sion of Juvenile Justice Services. Brett also oversees the continuum
of care in juvenile justice including early intervention, shelter, de-
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tention, and long term secure settings. He is committed to reducing
the need for out-of-home placements, correlating the services pro-
vided with the leading research related to the adolescent brain de-
velopment. He oversees the ongoing implementation of significant
juvenile justice reforms in Utah. He is working in the fields and
the vineyards and he sees our children and what can be done on
their behalf. Thank you so very much.

Let me thank Mr. Aaron Toleafoa. He is reality check for all us,
a young man who we should listen to. Aaron is the chair of the
Emerging Leaders Committee with the Coalition of Juvenile Jus-
tice and has been a long term advocate for youth justice reform.
Aaron’s advocacy efforts have led to the passage of numerous legis-
lative reforms in Washington State, including Senate Bill 6160
which would allow minors convicted in the adult court to stay in
the juvenile correction system until they turn 25 rather than being
transferred to prison when they turn 21-years old.

Aaron was given 21 years for felonies he committed when he was
15-years old. He was sentenced to Green Hill School, a Washington
State juvenile correctional facility that focused on juvenile rehabili-
tation, treatment with education and vocational training. He is
there now.

There he has become a leader in the community and joined in
lobbying efforts for felon incarcerated youths to promote juvenile
justice reform. His voice is one that should not be ignored.

Ms. Jessica Vaughan, Jessica is the Director of Policy Studies at
the Center for Immigration Studies, a Washington, DC, based re-
search institute that examines the impact of immigration on Amer-
ican society and educates policymakers and opinion leaders on im-
migration issues. She has been with the Center since 1992. Her
area of expertise is immigration policy and operations covering top-
ics such as visa programs, immigration benefits, and immigration
law enforcement. Thank you for being here.

I want to take just a moment to do something somewhat unusual
and that is to thank my Members for being here because this is im-
portant work and we have experienced a pandemic and a COVID-
19. We know that time is of the essence as we move to make
change. So, I want to thank Karen Bass, Val Demings, Lucy
McBath, Madeleine Dean, Mary Gay Scanlon, Cori Bush, David
Cicilline, Ted Lieu, Luis Correa, Veronica Escobar, and Steve
Cohen for their presence here along with Chair of the Full Com-
mittee, Mr. Nadler.

I thank my Members of the minority, Mr. Jordan, Mr. Biggs, Mr.
Chabot, Louie Gohmert, W. Gregory Steube, Tom Tiffany, Thomas
Massie, Victoria Spartz, Scott Fitzgerald, and Burgess Owens. I
know that we will work together for what is good for young people.

It is now my obligation as I welcome all our distinguished wit-
nesses to thank them for their participation. I will begin by swear-
ing in our witnesses. I ask that our witnesses in person please rise
and raise your right hand. I ask that our remote witnesses please
rise and raise your right hand. The witnesses who are in the room
please rise and raise your right hand. I ask that our remote wit-
nesses please turn on their audio and make sure that I can see
your face and your raised right hand while I administer the oath.
May I see a raised right hand while I administer the oath. Wit-
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nesses unmute and raise your right hands in a way that is visible
in the screen.

Do you swear or affirm under penalty of perjury that the testi-
mony you are about to give is true and correct to the best of your
knowledge, information, and belief, so help you God.

Let the record show the witnesses have all answered in the af-
firmative. Thank you all very much.

Please note that each of your written statements will be entered
into the record in its entirety. Accordingly, I ask that you summa-
rize your testimony in five minutes. To help you stay within the
time, there is a timing light on the witness table. When the light
switches from green to yellow, you have one minute to conclude
your testimony. When the light turns red, it signals your five min-
utes have expired.

For our witnesses appearing virtually, there is a timer on your
screen to help you keep track of time.

To my fellow Members on this committee, I want to indicate how
much the witnesses are part of the process of democracy, so we are
very grateful.

As I yield to Mr. Stevenson, it should be known as Ms. Levick
that they have just recently been engaged in a Supreme Court
case. Mr. Stevenson has a graduation speech, but he was willing
to be with us because we must make change.

Mr. Stevenson, you are now recognized for five minutes.

Thank you so very much.

STATEMENT OF BRYAN STEVENSON

Mr. STEVENSON. Thank you, Madam Chair, and it’s my great
honor to be with all of you this morning.

I want to begin by just emphasizing the childhood trauma epi-
demic that we are seeing across this country. I don’t think we have
talked enough about the fact that there are hundreds of thousands
of children in this country who are born into violent families, that
live in violent neighborhoods, that are being shouted at, abused,
and mistreated, in their early years.

What happens when children are treated in this way is that they
develop trauma disorders just like our combat veterans coming
back from combat.

When someone is constantly being threatened their brain begins
to produce these chemicals, cortisol and adrenalin, and they be-
come hyperreactive and these trauma disorders have lifelong con-
sequences if we do not intervene, and we have the power and the
knowledge to intervene and to deal with this trauma epidemic and
I believe it would not only lower crime and improve public safety
but it would save lives.

Instead of doing that, when these children get to schools we do
the opposite. We don’t make them feel safe. We threaten them. We
have too many schools where teachers react to these children like
the teachers are correctional officers and the children are pris-
oners.

We have too many principals that Act like wardens. We say, do
this and we’ll suspend you. Do that we’ll expel you. That threat
mindset aggravates the trauma, and by the time some of these kids
are 9- and 10-years old and someone gives them a drug and for the
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first time in their life they feel three hours of release and peace
from the trauma and the stress, what do they want?

They want more drugs, and some of these kids get to 11 and 12
someone says, join my gang, we'll help you fight the forces that
make you feel threatened, and what do they do? They join that
gang, and we have to understand that dealing with trauma is at
the heart of how we improve the lives of so many of our children.

We haven’t done it, in part because we have had too many people
preaching a false narrative about children. Some have said that
some children aren’t children. Some kids look like kids, but they’re
not kids.

Super predator myths and other distorted notions of child devel-
opment have dominated our policymaking. Today is a day, I hope,
we will recognize the error of that and change things.

I believe that all children are children. I don’t believe we show
our commitment to children by looking at how well we treat tal-
ented kids, gifted kids, and privileged kids. Our commitment to
children must be expressed by how we treat poor kids, abused kids,
and marginalized kids. That’s the context and we haven’t done very
well. There are these things that I believe we must do.

Last month, Maryland became the 25th State that banned life
without parole sentences for children. I believe the Federal Govern-
ment has a critical role to play in leading this country.

The United States Congress should end and ban life without pa-
role sentences for children. Not just because the Supreme Court
has recognized that that’s important, but because this country has
an obligation to lead in rebutting the false narratives that have
shaped these policies.

There is a critical need for us to do something about the fact that
we still have children in adult jails and prisons.

In 2003, a bipartisan Congress passed something called the Pris-
on Rape Elimination Act. One of the critical provisions of that Act
was a prohibition on putting children in adult jails in prisons.

Notwithstanding that act, today there are thousands of kids in
adult jails and prisons where they’re threatened, where they’re sex-
ually assaulted, where the risk of suicide is dramatically higher,
and that abuse continues and I believe we have to create an en-
forceable ban on placing children in adult jails and prisons, a ban
that applies both at the State and the federal level.

The bill was introduced in 2003 by Senator Sessions in the Sen-
ate, Bobby Scott in the House. It passed unanimously. I have to be-
lieve that this Congress recognizes the importance of ending the
shameful practice of putting children in adult jails and prisons.

Finally, I think we have to reckon with the distortions that have
been created by lowering the minimum age of trying children as
adults. We have 13 states in this country that have no minimum
age of trying a child as an adult. I've represented 9- and 10-years-
old kids facing 40- and 50-years prison sentences in adult jails and
prisons.

Last week, I was in California. I was celebrating a book release
by one of my clients, a 13-years-old boy named Ian Manuel who
was arrested and convicted in Tampa, Florida. He was born into
violence. His mother was put in prison for a violent act.
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He was abused. He was homeless. He tried to join a gang at 13-
years old and he ended up attempting a robbery where he shot
someone. For that crime, he pled guilty and the judge sentenced
him to life imprisonment without parole at the age of 13-years old.

They sent him to an adult prison, and even though he was 14-
years old, they couldn’t put him in the population so they put him
in solitary confinement. He spent 18 years in solitary confinement
where he cut himself, where he was abused.

We won his release after the Supreme Court banned life without
parole sentences for children. He spent five years in our re-entry
program and today, he is a published author. He issues poetry.

He is very, very acclaimed. He is an example of the problem and
the solution. He represents the challenges but also the hope of
what happens when we commit to recognizing that all children are
children.

That’s what I hope this Congress will do today in changing this
narrative and lifting up the children who are most vulnerable in
American society.

[The statement of Mr. Stevenson follows:]
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Dear Members of Congress, My name is Bryan Stevenson, I am the
founder and director of the Equal Justice Initiative, a non-profit law
organization in Montgomery, Alabama.

I come before this Committee in support of proposals to strengthen
protections for children who are arrested and accused of crimes in this country.
1 specifically urge this Committee to support a complete ban on life
imprisonment without parole sentences imposed on children under the age of 18,
Consistent with state trends around the country, United States Supreme Court
precedent, and international law, such a ban would advance our understanding
and care of children in our society.

Similarly, there is a need for new federal protections that create an
enforceable ban on the placement of any child in any adult jail or prison in this
country. Thousands of children are currently housed in adult facilities and
suffer abuse, sexual violence and increased risk of suicide each day.

Finally, this Congress should adopt new laws that increase the age at
which children can be prosecuted as adults for any crime in the federal system.

In support of these proposals, I offer this testimony.
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THE EQUAL JUSTICE INITIATIVE

EJI challenges the death penalty and excessive punishment, including
excessive adult sentences imposed on children, and provides reentry assistance
to formerly incarcerated individuals. For over three decades we have worked
with communities that have been marginalized by poverty and discouraged by
unequal treatment. EJI 1s committed to changing the narrative about race in
America. EJI recently launched an ambitious national effort to create new
spaces, markers, and memorials that address the legacy of slavery, lynching, and
racial segregation, which shapes many issues today.

EJI provides research and recommendations to assist advocates and
policymakers in the critically important work of criminal justice reform. EJI
publishes reports, discussion guides, and other educational materials in support
of efforts by policymakers to build healthier communities. Our work with
children includes providing legal assistance to juveniles condemned to die in
prison; challenging the placement of youth in adult jails and prisons; and
challenging the prosecution of very young children as adults. This work has
focused especially on young adolescents.

EJT has represented dozens of young adolescents all around the country

in challenging their excessive adult sentences, as well as during resentencing
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proceedings and at parole hearings. I was counsel for the petitioners before the
United States Supreme Court in Miller v. Alabama (2012) 567 U.S. 460 [132
S.Ct. 2455, 183 L.Ed.2d 407], as well as Sullivan v. Florida, No. 08-7621, the
companion case to Graham v. Florida (2010) 560 U.S. 48 {130 S.Ct. 2011, 176
L.Ed.2d 285]. These cases each involved young adolescents. EJI also filed an
amicus brief in Montgomery v. Louisiana (2016) 136 S.Ct. 718 {193 L.Ed.2d 599],
another case involving children sentenced to life without parole, which
highlighted the cases of two young adolescents.

Our reentry work has also concentrated on the special needs of people who
entered prison before the age of eighteen, who, because they have never lived
outside of prison as adults, face unique challenges in rejoining society. EJI
provides employment, daily supervision, counseling from licensed mental health
professionals, and educational programming for clients who entered state prison

ag children.

ENDING EXCESSIVE PUNISHMENT OF CHILDREN

I Science Has Demonstrated That Young Adolescents, Because of
Their Developmental Status, Have Immature Judgment, Greater
Vulnerability to Negative Influences, and a Heightened Capacity
for Change.

Contemporary psychological, sociological, and neurological studies

3
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converge' to demonstrate that children’s changeability, immature judgment,
underdeveloped capacity for self-regulation, vulnerability to negative influences
and outside pressures, and lack of control over both their own impulses and their
environment peak during the early teenage years. This is the onset of the crucial
developmental period of adolescence, bringing radical transformations that
include the stressful physical changes of puberty (increases in height and weight
and sex-related physiology), followed later by progressive gains in capacity for
reasoned, mature judgment, impulse control, and autonomy.’

A “rapid and dramatic increase in dopaminergic activity within the
socioemotional system around the time of puberty” drives the young adolescent
toward increased sensation-seeking and risk taking; “this increase in reward
seeking precedes the structural maturation of the cognitive control system and
its connections to areas of the socicemotional system, a maturational process

that is gradual, unfolds over the course of adolescence, and permits more

' The convergence of research across multiple disciplines makes this scientific consensus
particularly strong. (See Steinberg, Should the Science of Adolescent Brain Development Inform
Public Policy? (2009) 64 Am. Psych. 739, 744.)

* Geier & Luna, The Maturation of Incentive Processing and Cognitive Control (2009) 93
Pharmacology, Biochemistry & Behav. 212, 212 (hereafler Geier & Luna); see also Spear, The
Adolescent Brain and Age-Related Behavioral Manifestations (2000) 24 Neuroscience &
Biobehavioral Rev. 417, 434-436 [discussing radical hormonal changes in adolescence]
(hereafter Spear).
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advanced self-regulation and impulse control.”® “The temporal gap between the
arousal of the socioemotional system, which is an early adolescent development,
and the full maturation of the cognitive control system, which occurs later,
creates a period of heightened vulnerability to risk taking during middle
adolescence,”! “This imbalance . . . results in poor regulation of emotions and a
tendency to focus on the immediate rewards of choices, while discounting long-
term costs . . . increas[ing] inclinations to engage in risky behavior, including
offending.”

These biological and psychosocial developments explain what is obvious
to parents, teachers, and any adult who reflects back on his or her own teenage
years: young teenagers lack the maturity, independence, and future orientation
that adults, and even older teens, have acquired over the course of adolescence.
While many 18-year-olds are starting to think about their future careers and

families, younger teens arve fixated on what video to post on their TikTok

* Steinberg et al., Age Differences in Sensation Seeking and Impulsivity as Indexed by Behavior
and Self-Report: Evidence for a Dual Systems Model (2008} 44 Dev. Psych. 1764, 1764
(hereafter Steinberg, Dual Systems Model).

* Steinberg, Adolescent Development and Juvenile Justice (2009} 5 Ann. Rev. Clinical Psych.
459, 466 (hereafter Steinberg, Adolescent Development).

* Scott et al., Brain Development, Social Context, and Justice Policy (2018) 57 Wash. U. J. L. &
Pol’y 13, 28-29 (hereafter Scott, Justice Policy); see also Shulman et al., The Dual Systems
Model: Review, Reappraisal, and Reaffirmation (2016) 17 Dev. Cognitive Neuroscience 103,
106 [positing that “late adolescents are less biologically predisposed to risk taking than middle
adolescents”] (hereafter Shulman).
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accounts that day.® Among adolescents, young teens have the least capacity to
imagine consequences, regulate their wildly shifting emotions, and resist peer
pressure. Yet they also have the most capacity for change, precisely because they
are at the beginning of the most intense period of rapid growth in their
lifetimes.”
A. Young Adolescents Are Especially

Susceptible to Risk-Taking Impulses and

Negative Peer Influences.

Early teenagers’ propensity for risk-taking exacerbates their decision-
making difficulties. It is universally recognized that adolescence is characterized
by risk-taking behavior; contemporary neurological science establishes that this
1s a function of physical brain development as well as a socially scripted phase
of the passage from childhood to maturity.? In some ways, risk-taking is an

essential part of adolescent development, because “increased sensation seeking

¢ TikTok is a popular smartphone application for making and sharing short videos. (Herman,
TikTok is Rewriting the World, N.Y. Times (Mar. 10, 2019),
hitps://www.nytimes.com/2019/03/10/style/what-is-tik-tok.html.)

7 Spear, supra, 24 Neuroscience & Biobehavioral Rev, at p. 428 [“[A]dolescence is second only
to the neonatal period in terms of both rapid biopsychosocial growth as well as changing
environmental characteristics and demands . . . .”}; see also id. at pp. 428-429 [finding that stress
is elevated in early adolescents, incidence of depression is often highest, and teens experience
sleep problems, great extremes in mood, and peak anxiety and self-consciousness].

# See, €.g., Steinberg, Risk Taking, supra, 16 Current Directions Psych. Sci. at p. 56-58; Geier &
Luna, supra, 93 Pharmacology, Biochemistry & Behav. at p. 218; Kelley et al., Risk Taking and
Novelty Seeking in Adolescence (2004) 1021 Annals N.Y. Acad. Sci. 27, 27.

6
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... encourages adolescents to explore their environment and to develop a sense
of identity and autonomy.” Neurodevelopmental studies'® have suggested that
heightened risk taking in adolescence is associated with greater activation of
reward-sengsitive brain regions that make “individuals more attentive, sensitive,
and responsive to actual and potential rewards.”

Risk-taking behavior is so common in adolescence that researchers
understand “criminal offending as a specific instance” during young adolescence
of “the more general inclination of young adults to engage in risky activity.”"* For
the purpose of understanding young adolescent behavior relative to that of

adults, and even older teens, the critical observations are that (1) most

adolescent risk-takingis a group phenomenon and (2) young adolescents are the

® Scott, Justice Policy, supra, 57 Wash. U. J. L. & Pol’y at p. 21; see also Crone & Dahl,
Understanding Adolescence as a Period of Social-Affective Engagement and Goal Flexibility
(2012) 13 Nature Rev. Neuroscience 636, 642; Ellis et al., The Evolutionary Basis of Adolescent
Behavior: Implications for Science, Policy, and Practice (2012) 48 Dev. Psych. 598, 601.

% In brain imaging studies, when presented with images of rewarding stimuli, such as smiling
faces, adolescents gave a stronger response in reward-processing regions than children or adults
did. (See Galvan et al., Risk-Taking and the Adolescent Brain: Who is at Risk? (2007) 10 Dev.
Sci. F8, F11.) Other studies utilizing, for example, “self-report scales that assess characteristics
such as thrill- or novelty-seeking, or behavioral tasks that assess responsiveness to rewarding
stimuli (such as monetary rewards)” and “gambling tasks in which individuals must learn to
discriminate between gambles that are likely to be rewarding . . . and those that are likely to be
costly” have shown similar results. (Scott, Justice Policy, supra, 57 Wash. U. J. L. & Pol’y at pp.
22-23.)

" Scott et al., Young Adulthood as a Transitional Legal Category: Science, Social Change, and
Justice Policy (2016) 85 Fordham L.Rev. 641, 646-647.

2 Id. at p. 646.
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most vulnerable to peer-group influence.

Parents, teachers, and observers of teenagers the world over know that
social interactions and affiliations with peers take on an out-sized importance
in adolescence. Teens spend about one-third of their waking hours talking with
peers (but only 8% with adults).” While all adolescents are more peer-oriented
than adults, research indicates that vulnerability to peer pressure, especially for
boys, increases during early adolescence to an all-time high around age 14." The
need to fit in with the peer group—to impress peers with daredevil antics and
smart-alecky comments—exerts enormous influence on the behavior of young
adolescents, more so than during pre-adolescence or late adolescence.'
Researchers have found that “a network of brain systems governing thinking
about social relationships undergoes significant changes in adolescence in ways
that increase individuals’ concern about the opinion of other people, particularly

peers.”™ During this period of development, teenagers are more sensitive to

3 Spear, supra, 24 Neuroscience & Biobehavioral Rev. at p. 420.

' Steinberg & Silverberg, The Vicissitudes of Autonomy in Early Adolescence (1986) 57 Child
Dev. 841, 846, 848; Mann, supra, 12 J. Adolescence at pp. 267-68, 274; Steinberg, Risk Taking,
supra, 16 Current Directions Psych. Sci. at p. 57; Reppucei, Adolescent Development and
Juvenile Justice (1999) 27 Am. J. Cmty. Psych. 307, 318 (hereafter Reppucci).

5 Steinberg, Social Neuroscience, supra, 28 Dev. Rev. at p. 92,

' Scott, Justice Policy, supra, 57 Wash, U. J. L. & Pol’y at p. 24; see also Blakemore,
Development of the Social Brain in Adolescence (2012) 105 J. Royal Soc’y Med. 111, 112;
Blakemore & Mills, Is Adolescence a Sensitive Period for Sociocultural Processing? (2014) 65
Ann. Rev. Psych. 187, 189.
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praise and rejection than children or adults, “making them potentially more
susceptible to peer influence, and responsive to threats.”'” This is arguably why
teenagers are “more likely to offend in groups” than adults and “take more risks
in the presence of peers than when they are alone or with an adult”—the
increased awareness of peers makes “approval especially important in group
situations.”* The presence of peers increases risk-taking among teenagers even
when they are given information about the likelihood of positive or negative
outcomes,'® Moreover, teenagers who are rejected by their peers often engage in
risky behavior “to fit in with a group” that “may draw a teen to engage in
behaviors, including illegal activity, even when they know better.”*

Indeed, extreme vulnerability to peer influence (especially whenitisto do
something bad) is a defining characteristic of young adolescence, reflected in the

fact that it is statistically aberrant for boys to refrain from minor eriminal

7 Scott, Justice Policy, supra, 57 Wash. U. J. L. & Pol’y at p. 24; see also Dreyfuss et al., Teens
Impulsively React Rather than Retreat from Threat (2014) 36 Dev. Neuroscience 220, 220;
Guyer et al., Probing the Neural Correlates of Anticipated Peer Evaluation in Adolescence
(2009) 80 Child Dev. 1000, 1000.

¥ Scott, Justice Policy, supra, 57 Wash, U, I. L. & Pol’y at p. 25.

' Smith et al., Peers Increase Adolescent Risk Taking Even When the Probabilities of Negative
Outcomes are Known (2014) 50 Dev. Psych. 1564, 1567-1568.

¥ Cohen & Casey, supra, 18 Trends Cognitive Sci. at p. 64.
9
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behavior during this period.?! Peer pressure is so strong in young adolescence
that “affiliation with antisocial peers is the factor most predictive of juveniles’
involvement in criminal activity.”?

Peer pressure heavily impacts young adolescents’ decisions to offend
because of the “dynamic interaction between a still-maturing individual and her
social context.”® Neurodevelopmental researchers have found that social
environment greatly impacts the developing brains of young adolescents and
heavily influences their decisions to take risks.

Critically, the tendency for young adolescents to engage in risk-taking
behavior increases in emotionally and socially arousing contexts.* “In
emotionally charged situations,” adolescent brains are “even less capable of
adequately regulating emotions and actions, resulting in a teen exercising less
self-control in making a risky decision, even when he or she knows better.”® So
the combination of a negative environment, an adolescent’s proclivity for reward-

seeking, and an emotionally charged situation can lead to especially reckless

2! Spear, supra, 24 Neuroscience & Biobehavioral Rev. at p. 421; Reppucci, supra, 27 Am. 1.
Cmty. Psych. at p. 319.

2 Scott, Justice Policy, supra, 57 Wash. U. J. L. & Pol’y at pp. 47-48.
B Jd atp. 13.

* Smith et al., Impact of Socio-Emotional Context, Brain Development, and Pubertal Maturation
on Adolescent Risk-Making (2013) 64 Hormones & Behav. 323, 325-326.

 Cohen & Casey, supra, 18 Trends Cognitive Sci. at pp. 6364,
10
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decision-making.*

The added pressure of a threatening context or the presence of peers
further undermines “rationality and contribut[es] to impulsive decisions.”
Because risk-taking behavior can manifest in many ways, a teenager living in
a “high-crime neighborhood with many antisocial peers is more likely to get
involved in criminal activity” than “if he were a member of a close-knit and
highly competitive basketball team, [where] the interaction of peer influence and
reward-seeking might lead to the sort of risk-taking on the basketball court that
is socially accepted.”®

Young adolescents are in such an early developmental stage that their
environment can influence them to the point that it “shape[s] the trajectory” of
their lives.” The adolescent brain is “malleable” and “plastic,” an adaptability

that allows them to respond to their environment, and if their social

environment encourages risk-taking, they are more likely to engage in those

* Scott, Justice Policy, supra, 57 Wash. U. J. L. & Pol’y at p. 37.

*7 Jbid.; see also Cohen et al., When is an Adolescent an Adult? Assessing Cognitive Control in
Emotional and Nonemotional Contexts (2016) 27 Psych. Sci. 549, 559-560; Forbes ¢t al., Neural
Systems of Threat Processing in Adolescents: Role of Pubertal Maturation and Relation to
Measures of Negative Affect (2011) 36 Dev. Neuropsychology 429, 446-47; Kassin, The
Psychology of Confessions (2008) 4 Ann. Rev. L. & Soc. Sci. 193, 204.

% Scott, Justice Policy, supra, 57 Wash. U. J. L. & Pol’y at pp. 16-17; see also Steinberg, The
Influence of Newroscience on U.S. Supreme Court Decisions Involving Adolescents’ Criminal
Culpability (2013) 14 Nature Rev. Neuroscience 513, 513-518.

¥ Scott, Justice Policy, supra, 57 Wash. U. J. L. & Pol’y at p. 17.

11
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behaviors.”

Social context is as out of a teenager’s control as is “other aspects of brain
development, including the inclination toward reward-seeking or the tendency
to make impulsive choices when aroused.” Young adolescents are unable to
extricate themselves from social contexts—whether it be their homes,
neighborhoods, or schools—where they are likely to get into trouble or get
involved in criminal behavior.* Denied the rights and privileges that accrue at
age 18, all adolescents have less ability than adults to free themselves from
morally toxic or dangerous environments. Still, the younger teens are worst off.
State and federal laws meant to protect young teens from exploitation and from
their own underdeveloped sense of responsibility—including restrictions on
driving, working, and leaving school-—operate conversely to disable adolecents
from escaping an abusive parent, a dysfunctional or violent household, or a

dangerous neighborhood.

*® Ibid,
U Jd. atp. 63.

% Steinberg & Scott, Less Guilty by Reason of Adolescence (2003)
58 Am. Psych. 1009, 1014; Scott & Steinberg, Blaming Youth
(2008) 81 Tex. L.Rev. 799, 817. The U.S. Supreme Court has
adopted thig position in its Eighth Amendment opinions. (See
Roper v. Simmons (2005) 543 U.S. 551, 569 {125 S.Ct. 1183, 1195,
161 L.Ed.2d 1]; Miller v. Alabama (2012) 567 U.S. 460, 471 [132
S.Ct. 2455, 2464, 183 L.Ed.2d 407]; Montgomery v.

Louisiana (2016) 136 S.Ct. 718, 733 [193 L.Ed.2d 599].)

12
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B. Young Adolescents Have Not Yet Begun to Imagine
Their Futures and Thus Have the Capacity to Change
and Mature.

Young teens, to a much greater extent than adults or older teens, are
unable to fully envision who they want to be or what they want to achieve in the
future. The flip side of young adolescents’ underdeveloped sense of self is
that they have, relative to older individuals, more potential to change and
develop positive character traits as they grow up. Just as a young adolescent can
be particularly susceptible to negative influences, the malleability and plasticity
of their still-developing brains means that young teens are also especially
responsive to positive interventions.®

A typical teenager who acts irresponsibly in reaction to a thrilling impulse
or peer pressure is not irretrievably depraved or permanently flawed. Nothing
about his character is permanent, and he has years of development ahead,
during which he can (and, in most cases, will) grow into a moral, law-abiding
adult,™

Dozens of longitudinal studies have shown that the vast majority of

adolescents who commit antisocial acts desist from such activity as

they mature into adulthood and that only a small
percentage—between five and ten percent, according to most

% Scott, Justice Policy, supra, 57 Wash. U, J. L. & Pol'y at p. 63.

* Steinberg, Risk Taking in Adolescence: What Changes and Why (2004) 1021 Annals N.Y.
Acad. Sci. 51, 55.

13
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studies—become chronic offenders. Thus, nearly all juvenile

offenders are adolescent limited. . . . [M]ost juvenile offenders

mature out of crime (and [] most will desist whether or not they are

caught, arrested, prosecuted or sanctioned).”
Most teens grow out of their risky behavior as a part of the maturation process.*
Typically, the ability to resist peer influence and to regulate internal impulses
matures in middle or late adolescence.”” Moreover, at the same time that an
adolescent’s brain is developing, “reducing impulsivity and the inclination to
engage in risk-taking,” his social context 1s also changing because his friends’
and peers’ brains are developing too, and thus “he is no longer surrounded by
sensation-seeking individuals, inclined, as he was, to make impulsive choices
when emotionally aroused.”®

®* % %

The U.S. Supreme Court has recognized that adolescents, as a class, lack

the maturity, autonomy, and self-governing capacity of adults. (Miller v.

* Steinberg, Adolescent Development, supra, 5 Ann. Rev. Clinical Psych. at p. 66.

% Spear, supra, 24 Neuroscience & Biobehavioral Rev. at p. 421; Reppucci, supra, 27 Am. J.
Cmty. Psych. at p. 319.

7 Cohen & Casey, supra, 18 Trends Cognitive Sci. at p. 64 [“[D]iminished self control is
transient and will continue to develop as underlying circuitry becomes fine tuned with experience
and time.”].

3 Scott, Justice Policy, supra, 57 Wash, U. J. L. & Pol’y at p. 45; see also Sweeten et al., Age
and the Explanation of Crime, Revisited (2013) 42 J. Youth & Adolescence 921, 935.

14
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Alabama (2012) 567 U.S. 460, 471 [132 S.Ct. 2455, 2464, 183 L.Ed.2d 407];
Roper v. Simmons (2005) 543 U.S. 551, 569-71 [125 S.Ct. 1183, 1195-96, 161
L.Ed.2d 1]; Eddings v. Oklahoma (1982) 455 U.S. 104, 115-16 [102 S.Ct. 869,
877,71 L.Ed.2d 1].) As is readily observable and widely accepted, the youngest
adolescents are the least mature, most susceptible to internal impulses and
external influences, and have the greatest capacity for change.®

II.  POLICIES MUST CONFORM TO THE NEEDS OF CHILDREN AND
PUBLIC SAFETY

A. The Characteristics of Young Adolescents Demonstrate
that Keeping These Youth In Juvenile Court Promotes
Public Safety, Emphasizes Rehabilitation, and Reduces
Wasteful Spending on Prisons.

Asdiscussed at length above, young adolescents have tremendous capacity
for rehabilitation. Indeed, one of the most salient features of young adolescence
is an enormous potential for change. Young teens are so early in their
developmental trajectory that nearly everything about them has yet to be

determined. As a result, not only are young adolescents capable of change, they

will change as an inevitable part of growing up.” As the Supreme Court has

* See, e.g., Steinberg et al., Age Differences in Future Orientation and Delay Discounting (2009)
80 Child Dev. 28, 28, 39-40; Steinberg & Monahan, Age Differences in Resistance to Peer
Influence (2007) 43 Dev. Psych. 1531, 1540; Steinberg, Dual Systems Model, supra, 44 Dev.
Psych. at pp. 1775-1776.

 Spear, supra, 24 Neuroscience & Biobehavioral Rev. at p. 421;
Seagrave & Grisso, supra, 26 Law & Hum. Behav. at p. 229;

15



28

recognized, “the relevance of youth as a mitigating factor derives from the fact
that the signature qualities of youth are transient; as individuals mature, the
impetuousness and recklessness that may dominate in younger years can
subside.” (Roper v. Simmons (2005) 543 U.S. 551, 570 [125 S.Ct. 1183, 1196, 161
L.Ed.2d 1 [quoting Johnson v. Texas (1993) 509 U.S. 350, 368 [113 S.Ct. 2658,
2669, 125 L.Ed.2d 290]].) Young adolescents’ heightened capacity for change
indicates that their treatment in the juvenile system furthers the intent of
appropriate care for children and public safety.

First, because young adolescents are especially likely to be rehabilitated,
keeping these youth in the juvenile system is consistent with the goal of
emphasizing rehabilitation. Young adolescents, because they still have so much
growing to do, are best able to take advantage of the opportunities offered by the
juvenile system, and are especially susceptible to the positive influences that
they can provide.*!

Further, because young adolescents are still changing and changeable, it
also promotes public safety for them to remain in the juvenile system. While

theoretically, in some circumstances, public safety might be served by harsh

Reppucel, supra, 27 Am. J. Cmty. Psych. at p. 319.

1 See supra Section 1.C; see also Scott, Justice Policy, supra, 57
Wash. U. J. L. & Pol'y at p. 61.
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sentences that deter criminal behavior, the effectiveness of adult sentencing as
a deterrent for young adolescents is questionable due to their immature

.

development. As the Supreme Court has recognized, “the same characteristics
that render juvenilesless culpable than adults’—their immaturity, recklessness,
and impetuosity—make them less likely to consider potential punishment.”
(Montgomery v. Louisiana (2016) 136 S. Ct. 718, 733 {193 L.Ed.2d 599] [quoting
Miller v. Alabama (2012) 567 U.S. 460, 472 [132 S.Ct. 2455, 2465, 183 L.Ed.2d
407]). Young adolescents, who have the greatest deficits in future orientation
and capacity to weigh risks and consequences (see supra Section 1.A), are
especially unlikely to take potential adult punishment into account to modify
their behavior.

Public safety is best served by a system that reduces recidivism so fewer
crimes are committed in the future. Here again, because of young adolescents’
innate capacity for change, these youth are especially capable of rehabilitation.
Indeed, several studies have shown that teens who are tried as adults have

higher rates of recidivism than those who remain in juvenile court, even after

controlling for other factors, including the seriousness of the offense.*

2 Redding, Juvenile Transfer Laws: An Effective Deterrent to
Deliquency? (2010) Office of Juvenile Justice & Delinquency
Prevention, 5-8; Fagan et al., Be Careful What You Wish For:
Legal Sanction and Public Safety among Adolescent Felony
Offenders in Juvenile and Criminal Court (2007) 69-72; Myers,
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Researchers have also found that juvenile experiences in correctional
facilities “can have a critical impact on whether [adolescents] successfully
navigate the transition to productive adulthood.”*® Heightened plasticity in the
adolescent brain can make “the brain susceptible to positive influence” but can
equally make “it vulnerable to toxic experiences.”™ For young adolescents
involved in the criminal legal system, correctional facilities are the social
contexts in which they experience a critical developmental period.® If their
correctional experiences are “harmful,” particularly if adolescents are exposed
to violence and social isolation, incarceration is “likely to be particularly
damaging at this stage of life.”*

A positive “maturation process” during adolescence depends on several
conditions of a teenager’s social context: (1) the presence of an “authoritative”

adult who provides guidance and structure, (2) membership within a “pro-social

peer group,” and (3) participation in activities that “promote autonomous

The Recidivism of Violent Youths in Juvenile and Adult Court: A
Consideration of Selection Bias (2003) 1 Youth Violence & Juv.
Just. 79, 80.

* Scott, Justice Policy, supra, 57 Wash. U. 1. L. & Pol’'y at p. 57.
“Id atp. 59.
 Id. atp. 70.
“Id. atp. 59.
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decision-making and critical thinking.”"” Juvenile correctional facilities can
create these conditions by “foster[ing] the relationship between the young
offender and one or more authoritative adults,” limiting the influence of
“antigocial peers” and encouraging engagement with “pro-social peers,” and
teaching social, educational, and vocational skills so that adolescents can make
their own decisions and think critically.*

These conditions are far less likely to exist in adult prisons. In adult
correctional facilities, the relationships between guards and the incarcerated
have been described as “hostile and distant” and adult inmates may feel less
responsible “to care for and provide positive adult guidance to juvenile
prisoners.”® Moreover, adolescents serving sentences in adult prisons are
“surrounded by antisocial peers and adults” during a lot of “unstructured time.”*
These experiences in the correctional setting can determine the trajectory of the
adolescent offender’s future life.”

While many young adolescents tried as adults can and do overcome these

¥ Id. atp. 57.

“ Id. at pp. 71-72.
“ Id. at p. 60.
 Ibid,

*UId. at p. 61.
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obstacles to become productive citizens, the evidence shows that the juvenile
system achieves this goal far more successfully. Therefore, keeping young
adolescents in the juvenile system is consistent with protecting children and
promoting public safety.

For the same reasons, it is also not necessary to waste taxpayer dollars on
incarcerating young teens for decades in the adult system, and prohibiting
transfer of young adolescents is also consistent with other federal laws and
research.

In light of the scientific and societal consensus on the vulnerabilities and
disabilities of young adolescents, keeping young adolescents in the juvenile
justice system is consistent with and furthers public safety by emphasizing
rehabilitation, and reducing costs for the adult prison system.

The needs of children in our criminal justice system have long been
undermined by false narratives about the status and vulnerabilities of children.
Policies that embrace the misguided view that some children aren’t children
must be changed to promote healthy communities that reflect what science, best

practices in the field and most parents can clearly recognize.
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Ms. JACKSON LEE. Let me thank you very much for your testi-
mony, Mr. Stevenson, and the passion in which you have given it.

I now yield to Ms. Levick for five minutes.

[Pause.]

Ms. JACKSON LEE. I think you need to turn on your mic. Thank
you.

Ms. LEVICK. Happy to do that.

Ms. JACKSON LEE. Yes, thank you.

STATEMENT OF MARSHA LEVICK

Ms. LEvICK. I'll start over.

Madam Chair Jackson Lee, Chair Nadler, Ranking Member
Biggs, and distinguished Members of this subcommittee, thank you
for welcoming me today.

At a press conference this past Saturday to address the civil
rights charges recently filed by the Justice Department against
convicted Officer Derek Chauvin and three other officers charged
in George Floyd’s death at which Chair Jackson Lee was also
present, Congressman Al Green from Houston proclaimed, “The
winds of change are blowing.”

The winds of change are, indeed, blowing. I've been advocating
for youth in the justice system since 1975. I co-founded Juvenile
Law Center one year after Congress passed JJDPA and just eight
years after the United States Supreme Court first declared that
children are people too under our Constitution.

The cries for transformation have never been louder or more ur-
gent. Since 1975, I have seen the highest levels of youth arrests
and incarceration, and I have also seen the lowest.

In 2019 the lowest number of youth arrests in more than 40
years and youth incarceration has dropped by 70 percent since
1996. Even in the face of such steep drops, youth incarceration re-
mains too high and our youth are still suffering Children are still
experiencing physical, emotional, and sexual abuse in custody.

We remain the last country in the United Nations to sentence
children to die in prison and racial disparities have only worsened
in the youth justice system.

Federal leadership can make a difference. Several bills have now
been introduced that will set standards and provide guidance on
how to establish a more humane justice system for our children.

I will briefly highlight a few of these opportunities.

Costs and fees—over 10-years ago, I litigated the Kids for Cash
case in Pennsylvania, an international scandal in which two judges
were alleged to have taken nearly $3 million in kickbacks from the
developer and owner of private for-profit youth detention centers.
The greed and corruption were unprecedented.

The case also exposed the largely hidden system of fines and fees
charged directly to kids and their families that kept them em-
broiled in the legal system even after their cases were essentially
resolved.

Just in the past three years, seven states have passed legislation
to abolish or substantially limit fees. Nine have legislation pending
this term.
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We're just at the beginning of this transformation. Federal level
incentives to reduce fines and fees would further spur these re-
forms.

Conditions—even one day of incarceration harms children’s fu-
ture outcomes. We still lock too many children up, and while these
youth are often portrayed as dangerous, here’s some important
data.

The majority of youth are detained—62 percent of them are de-
tained for property, public order, or drug offenses, not offenses
against persons. The pandemic actually underscored our propensity
to over incarcerate. Custody levels dropped by about 24 percent at
the beginning of the pandemic last spring and these numbers have
remained low.

Too many children are still placed in isolation, pepper sprayed,
and assaulted by staff and others while in custody with little re-
course available unless they can jump through very complicated ad-
ministrative hoops required by PLRA.

Research has shown us that rehabilitation and programming are
much more effective and economical when delivered to children and
their families in their communities rather than in out-of-home
placements.

While the number of state-run facilities has dropped by more
than half since 2000, federal investments to continue this trend
and support a continuum of care from prevention to intervention
is essential and it costs much less.

Extreme sentencing—when Juvenile Law Center opened in 1975,
children could still be executed. After the Federal Crime Bill in
1994, nearly a quarter of a million children were sent into the
adult criminal justice system every year.

Today, children as young as six and seven can be arrested in half
the states across the country. The emergence of developmental and
neuroscientific research in the last 15 years has changed or elimi-
nated some of these practices.

I served as co-counsel in Montgomery v. Louisiana and on lead-
ing amicus briefs in the earlier U.S. Supreme Court decisions that
struck certain extreme sentencing practices for youth based on
their developmental immaturity.

The United States still remains alone in its harsh treatment of
children. That children are different from their adult counterparts
is now established both in science and in the law. This principle
must inform every aspect of our youth justice system.

We must keep the youngest children out and provide those who
remain the care and treatment and rehabilitation the system was
designed to provide. The states have made good progress here.

Nearly all states set 18 as the age of criminal responsibility.
More than half have eliminated life without parole and half the
states have eliminated the automatic transfer of children to adult
court.

Yet, our federal statute has no such boundaries. These aren’t
radical ideas. Reforms in the states, like at the federal level, are
bipartisan. Conservative groups as diverse as Freedom Action Net-
work, Americans for Prosperity, Our Streets Strategies, and Right
on Crime support these efforts locally and nationally.
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Let me close with two final points. In 1985, Nelson Mandela fa-
mously observed, “There can be no keener revelation of a society’s
soul than the way in which it treats its children.”

More recently, Justice Sotomayor wrote in her dissent from the
Supreme Court’s denial of cert in a case in which incarcerated indi-
viduals in Texas sought greater health and safety protections in
the face of COVID-19, she wrote, “It has long been said that a soci-
ety’s worth can be judged by taking stock of its prisons. May we
hope that our country’s facilities serve as models rather than cau-
tionary tales.”

I urge the Members of this Committee to keep these two truths
close. Change and transformation are indeed possible in our youth
justice system, but only if that system mirrors the core values of
human dignity, racial equity, and true justice for all.

Thank you.

[The statement of Ms. Levick follows:]
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To:  House Judiciary Committee
Subcommittee on Crime, Terrorism and Homeland Security
“Juvenile Justice Pipeline and the Road Back to Integration™
May 13,2021

OPENING STATEMENT:
Marsha Levick, Chief Legal Officer and Co-Founder, Juvenile Law Center

Madam Chairwoman Jackson Lee, Chairman Nadler, Ranking Member Biggs, & Distinguished
Members of this Subcommittee, thank you for inviting me to testify beforeyoutoday. Tam
honored to share my thoughts and experience with you regarding a path forward for youth

involved in the justice system.

At a press conference this past Saturday to address the civil rights charges recently filed by the
Justice Department against convicted Officer Derek Chauvin and the other three officers charged
in George Floyd’s death — at which Chairwoman Jackson Lee was also present— Congressman

Al Green from Houston proclaimed, “the winds of change are blowing.”

The winds of change are indeed blowing. T have been advocating for youth in the justice system
since 1975. 1 co-founded Juvenile Law Center one year after Congress first passed the JJIDPA,
and just 8 years after the United States Supreme Court first declared that children are people too,

under our Constitution. The cries for transformation have never been louder or more urgent.

Since 1975, I have seen the highest levels of youth arrests and incarceration, and T have also seen
the lowest. 2019 saw the lowest number of youth arrests in more than 40 years, and youth

incarceration has dropped by 70% sinceits peak in 1996.

But even in the face of such steep drops, youth incarceration remains too high, and our youth are
still suffering. Children are still experiencing physical, emotional, and sexual abusein custody;
we remain the last country in the United Nations to sentence children to die in prison; and racial

disparities have actually worsened in the youth justice system.

Federal leadership can make a difference. Several bills have now been introduced that will set
standards and provide guidance on how to establish a more humane justice system for our

children. I will briefly highlight a few of these opportunities.
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COSTS AND FEES:

Over ten years ago, I litigated the “Kids for Cash” case in Pennsylvania - an international
scandal in which two Pennsylvania judges were alleged to have taken nearly $3 million in
kickbacks from the developer and owner of private, for profit youth detention centers. The greed
and corruption were unprecedented — but the case also exposed a largely hidden system of fines
and fees charged directly to kids and their families that kept them embroiled in the legal system
even after their cases were essentially resolved. Just in the past three years, seven states have
passed legislation to abolish or substantially limit fines and fees in the youthjustice system, and
nine have legislation pending this term, but we are just at the beginning of this transformation.

Federal level incentives to reduce fines & fees would further spur these much-needed reforms.

CONDITIONS:
Even one day of incarceration harms children’s future outcomes, but we still lock too many
children up. And while these youth are often portrayed as dangerous, the data reveal a different
story:

e The majority of vouth (62%) are detained for property, public order or drug offenses, not

offenses against another person.

e The pandemic actually underscored our propensity to over-incarcerate. Custody levels
dropped by about 24% at the beginning of the pandemic last Spring, and these numbers
have remained low in many jurisdictions.

« Toomany children are still placed in isolation, pepper sprayed, and assaulted by staff and
others while in custody--with little recourse available unless they canjump through
complicated administrative hoopsrequired by PLRA. This is unacceptable.

» Research has shown us that rehabilitation and programming are much more effective and
economical when delivered to children and their families in their communities, rather
than in out of home placements.

& While the number of state-run facilities has dropped by more than half since 2000,
federal investments to both continueto this trend and support a continuum of care from
prevention to intervention in the community is better for youth and for the community,

and costs less.
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EXTREME SENTENCES:

When Juvenile Law Center opened in 1975, children could still be executed. After the Federal
Crime Bill in 1994, nearly Y2 million children were sent into the adult system EVERY YEAR.

Today, children as young as 6 and 7 can be arrested in almost half the states across the country.

The emergence of developmental and neuroscientific research in the last 15 years has changed or
eliminated some of these practices. Iserved as co-counsel on Monigomery v Louisiana and on
leading amicus brief’s in the earlier US Supreme Court decisions that struck certain extreme
sentencing practices for youth based on their developmental immaturity. But the United States

remains far behind in its harsh treatment of children.

That children are different from their adult counterparts is now established both in science and
the law. This principle must inform every aspect of our youth justice system. We must keep the
youngest children out, and provide the youth who remain the caring treatment and rehabilitation
the system was designed to provide. The states have made good progress here -- nearly all states
now set 18 as the age of criminal responsibility; more than half of the states have abolished
JLWOP as a sentencing option; and half the states have limited-the automatic transfer of children

into adult court.

Yet, our federal statute has no such boundaries.

These aren’tradical ideas. Reforms in the states, like at the federal level, are bipartisan.
Conservative groups as diverse as Freedom Action Network, Americans for Prosperity, R Street

Strategies and Right on Crime support these efforts locally and nationally.
Let me close with 2 final points.

In 1985, Nelson Madela famously observed, “There canbe no keener revelation of a society’s

soul than the way in which it treats its children.”

More recently, Justice Sotomayor wrote, in her dissent from the Supreme Court’s denial of cert
in a case in which incarcerated individuals in Texas sought greater health and safety protections

in the face of COVID 19, “Ithaslongbeen said that a society’s worth can be judged by taking
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stock of its prisons. May we hope that our country’s facilities serve as models rather than

cautionary tales.”

1 urge the members of this Committee to keep these two truths close. Change and transformation
is indeed possible in our youth justice system, but only if that system mirrors the core values of

human dignity, racial equity, and true justice forall.
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Ms. JACKSON LEE. Thank you very much, Ms. Levick. Time has
expired.

Now, we recognize Mr. Peterson.

Mr. Peterson, you are recognized for five minutes.

STATEMENT OF BRETT PETERSON

Mr. PETERSON. Thank you. Chair Nadler, Chair Lee, Ranking
Member Biggs, and esteemed Members of the subcommittee, my
name is Brett Peterson and I am the director for the Division of
Juvenile Justice Services within the Utah Department of Human
Services.

It is an honor to be here today. Our division operates early inter-
vention, detention, community-based placements, long-term secure
care, transition, and parole for youth up to 25-years old.

We align within Utah’s system of care model to change young
lives while holding them accountable and keeping communities
safe.

System transformation does not happen overnight. It requires
philosophical, policy, and practice change, and it will not occur
without an unrelenting commitment to partnership.

With this focus, Utah pivoted our treatment approach with pub-
lic input and Pew Research-based legislation in 2017. The fun-
damentals of reform include actively challenging the relativist sys-
tem that wrongly believed the best response to low-risk behavior
was to incarcerate and institutionalize.

We do not criminalize adolescent behavior, especially when over-
whelming research shows treating children as adults only puts
them on a path to worse behaviors and worse public safety out-
comes.

Buy in involves consistent education about adolescent brain
science, that children are different from adults. Not to mention, we
know our youth are more likely to have challenges stemming from
socioeconomic and racial bias, to be victims of trauma, and to be
involved in other areas of human services, including mental health,
behavioral health, disability services, and child welfare.

Systemically we promote and engage in policy decisions that sup-
port prevention, research models, equitable treatment, and the best
public outcomes.

In Utah, transformative policy change includes the following:
Strict limits on when a youth can be tried as an adult, the elimi-
nation of life without parole and death penalty for anyone under
18, the entitlement to free and effective legal counsel for every
youth, the requirement of parental consent or legal counsel for a
youth to waive Miranda, limitations on when and how school-based
offenses can be referred to juvenile court, strict limits on lengths
of stay and the use of contempt, assurances that youth may only
be detained if they pose a public safety risk, mandates that pro-
gramming must be evidence based, the elimination of incarceration
or court for youth younger than the age of 12 except for aggravated
offenses, and the elimination of isolation, indiscriminate shackling,
and limits on room confinement.

A critical element of our pivot is to flow resources and savings
to a no-wrong-door early intervention model. We deliver trauma-in-
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formed care and ensure youth receive the right amount of treat-
ment in the right settings.

We establish free and voluntary services in the community to
help youth improve risk behaviors, avoid any involvement or deep-
ening in juvenile justice or child welfare system. We are pioneering
new models and partnerships for vocational, employment, and
higher education for every incarcerated youth.

Data indicates our endeavor to transform a system is working.
Since 2018, I can report the following: A 46 percent reduction in
detention admissions, a 26 percent reduction in risk to reoffend,
over 130 locked rooms taken offline, over $9 million in savings cap-
tured from a reduction in out-of-home placements, a 19 percent in-
crease in early intervention programs, especially in our rural com-
munities. Nearly 100 full time employees have been reassigned
from locked settings like detention to early intervention.

Reform is a journey. It is not a destination. I recall speaking to
a small child of 11, shaking as they sat in a detention center. I
have come to know a youth who grew up in our facility, seeing
them leave at 21 for prison for an offense committed when they
were 15. We still witness heartbreak, tragedy, and loss every day.
01111" data shows disproportionate system involvement for youth of
color.

We do not have all the answers. However, we believe we will con-
tinue to see positive results through our proven philosophy, policy
changes, and practice change.

Youth today and generations to come will benefit from our na-
tion’s commitment to changing young lives when they need us
most.

Thank you.

[The statement of Mr. Peterson follows:]
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Opening Statement for Brett Peterson, Utah Director of Juvenile Justice Services, Juvenile
Justice Pipeline and the Road Back to Integration, May 13, 2021

Chairman Nadler, Chairwoman Lee, Ranking Member Biggs, and esteemed members of the
Subcommittee, my name is Brett Peterson and I am the Director for the Division of Juvenile
Justice Services within the Utah Department of Human Services. It is an honor to be here today.
Our division operates early intervention, detention, community-based placements, long-term
secure care, transition, and parole for youth up to 25 years old. We align within Utah’s system of
care model to change young lives while holding them accountable and keeping communities
safe.

System transformation does not happen overnight. Tt requires philosophical, policy, and practice
change. And it will not occur without an unrelenting commitment to partnership. With this focus,
Utah pivoted our treatment approach with public input and Pew research-based transformative
legislation in 2017, to realize better outcomes for the youth, their families, and our communities
as a whole.

The fundamentals of reform include actively challenging the relics of a system that wrongly
believed the best response to low-risk behavior was to incarcerate and institutionalize. We do not
criminalize adolescent behavior, especially when overwhelming research, brain science and
system wide outcomes show treating children as adults only puts them on a path to worse
behaviors and worse public safety outcomes. Buy-in involves consistent education about
adolescent brain development science—that children are different from adults. Not to mention
we know our youth are more likely to have challenges stemming from socioeconomic and racial
bias, to be victims of trauma, and be involved in other areas of Human Services, including
behavioral health, disability services, and child welfare.

Systemically we promote and engage in policy decisions that support prevention, researched
models, equitable treatment, and the best public outcomes. We put preventative measures in
place to avoid an adolescent entering the formal system. We have changed statute each general
session since our first reform bill as we learn more, and see results. In Utah, transformative
policy changes include the following:

+ Elimination of life without parole and death penalty for anyone younger than age 18

+ Limitations on shackling of youth in the legal system

+ Entitlement to free and effective legal counsel for every youth

» Requirement of parental consent or legal counsel for a youth to waive Miranda Rights

» Elimination of jailing for status offenses

« Limitations on when and how school-based offenses can be referred to juvenile court

«  Strict limits on lengths of stay and the use of contempt

s Assurances that youth may only be detained if they pose a public safety risk

+ Mandates that programming must be evidence-based

» Elimination of incarceration or court for youth younger than age 12, except for
aggravated offenses

s Elimination of isolation and reduction of room confinement

A critical element of our pivot is to flow resources and savings reinvestment to a “no wrong
door” early intervention model. We deliver trauma informed care and ensure youth receive the
appropriate amounts of evidence-based treatment in the right setting. We established free and
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voluntary services in the community to help youth improve risk behaviors and avoid any
involvement or deepening in the juvenile justice or child welfare system. We are pioneering new
models and partnerships for vocational, employment, and higher education for every incarcerated
youth.

And data indicates our endeavor to transform a system is working. Since 2018, I can report the
following encouraging outcomes:

s 46% reduction in detention admissions

s 26% reduction in risk to reoffend among our long-term incarcerated population

o Over 130 locked rooms taken offline at juvenile justice facilities

e Over $9 million in savings captured from a reduction in out of home placements

o 19% increase in early intervention programs, especially in rural areas

o Nearly 100 full-time employees have been reassigned from locked settings to early
intervention services

Reform is a journey, not a destination. I recall speaking to a small child of 11 shaking as they sat
in a detention center. I have come to know a youth who grew up in our facility, seeing them
leave at 21 for prison for an offense committed when they were 15. We still witness heartbreak,
tragedy, and loss every day. Our data shows disproportionate system involvement for youth of
color. We do not have all the answers.

However, we believe we will continue to see positive results through our proven philosophy,
policy and practice. Youth today, and generations to come will benefit from our nations’
commitment to changing young lives when they need us most.

Additional Written Information:
The Utah Juvenile Justice Oversight Committee Annual Report provides additional outcomes
and information on Utah’s reform efforts. It can be accessed at: https:/jjustice utah.gov/juvenile-

justice/juvenile-justice-oversight-committee/

A summary of recent outcomes in Utah’s juvenile justice system is also included in the following
“one-pager” or flier:
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himan services

Utah’s | Pivot in Juvenile Justice

co

Philosophy
Change

Since 2017, Utah's Division of Juvenile Justice Services (JJ5) has been picneering an evidence-based
approach to reform and is reinvesting in Utah's juvenile justice system.

in brain d: and public safety has shown that the farmal involvement of
youth in the justice system, especially juvenile incarceration, results in:

Developmental issues

Increased likelihood to reoffend

Increased likelihood that youth offenders will return to jail
Greater expense to taxpayers

DOutcomes improve dramatically when social and behavioral interventions begin early, ideally before the
law is involved.

The evidence is clear: youth are best served in their hemes, schools and communities.

Policy Change

Policy changes to support reform and reinvestment thus far include HB 239 (2017), 404 (2015), 384
{2020}, 262 (2020), and other efforts. These policy changes share a common thread: they place limits to
entering and remaining in the formal system (courts and detention).

As reliance on the “deep end” of the formal system decreases, changes must occur, including an
increased focus on the Youth Services Model, in which front-end services are accessible without court or
law enforcement involvemnent. These services include:

= Assessment and screening *  Counseling/therapy
=  Family engagement = Parent education
Practice = Skill-building programs = Crisis support services, including residential
= School lisisons *  Employment programs
Change *  Mentoring
Reform and rei requires collat and p hip among courts, schools, law

Partnership

enforcement, and agencies working to serve youth at heme, in scheols, and in communities,
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: : K
Juvenile Justice Reform and

Reinvestment is working in Utah

So far, we have seen:

46& 50+
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reduction in full-time employees reassigned increase in early
locked detention from locked settings to early Entgrven_ﬁon;

statewide intervention services especially in rural
communities

More youth on home

over
HIH detention than in locked
$9 million

detention on a daily basis
of
reinvested into front-end services byic e
over 2 years via the Juvenile FYZO
decrease in Justice Reinvestment Restricted
assaults in secure Account created by HB 404 o
care

[ L=

over |
A locked youth mos
2 606 = establishment of taksniaffiine

statewide vocational
reduction in risk to opportunities court referrals
reoffend in secure have decreased
care populations

since reform

* Data and reported outcomes from FY17 to FY20
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Ms. JACKSON LEE. Thank you very much, Mr. Peterson, for ac-
knowledging that this is a journey. Thank you for your work.

Mr. Toleafoa, and it’s Aaron, and you can let me know whether
I pronounced that last name right, sir. Good to have you here.

We recognize you now for five minutes. Thank you.

STATEMENT OF AARON TOLEAFOA

Mr. TOLEAFOA. Good morning, Madam Chair, to the Committee
as well. I thank you all for this opportunity to speak with you
today.

My name is Aaron Toleafoa. I'll be speaking to you from the
State of Washington, where I am incarcerated.

Since the age of 15-years old and going through the system, I've
learned that the system was created for us, but the thought of us
being involved in the creation itself had not occurred.

In other words, the system wasn’t built by us and therefore it
makes sense that the system doesn’t work for us. I say us directed
at people of color and people from poor communities who are dis-
proportionately impacted by the system.

Many people who I've worked with and as well as myself have
tried to stress the importance of bringing individuals who were and
are currently incarcerated to the table when making decisions that
may impact them or decisions that would make sense to have their
input.

Without authenticity, real change doesn’t exist. So, including
those with lived experience alongside community outreach pro-
grams and organizations is the most effective way to ensure that
our youth are properly provided the tools and are equipped with
the skills to succeed wherever they are.

For example, here in Washington State, for Asian and Pacific Is-
lander youth like myself, we have an organization from my commu-
nity called Tough Love that meets with the youth in the facility
and in our group meetings we—that we have we learn about our
culture and where we come from. We learn the values and morals
and ways of our culture that we have been so out of touch with.

We learn from someone who comes from a similar background as
us, and when you find out more about yourself you get a sense that
you belong, and how many times do youth try to belong but find
themselves looking in the wrong places.

For instance, when suspended or expelled from school, youth
aren’t receiving education at that time. Now, with this idle time
often find others who give them a sense of belonging, which is
where we see youth engaging in criminal activity, hence the school
to prison pipeline.

Now, with our youth who enter the system, we speak about reha-
bilitation. We need to ask ourselves how exactly we expect our
youth to find rehabilitation in a prison setting.

Since the beginning of COVID, those inside the system have ex-
perienced isolation even more. Knowing the impact isolation has on
brain development, you can assume right that incarcerated youth
are experiencing a greater amount of stress and anxiety because of
the many outlets and ways of coping that were closed off due to the
pandemic.
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We're essentially helping the at times hopeless and for the most
part helpless youth to find hope and help within the environment
they’re thrown into. It’s almost as if we’re helping a flower to bloom
in a dark room.

We have to become the light for our youth to grow and not the
dark room that prevents growth. How this can happen is through
understanding things like generational trauma, understanding
what rehabilitates as much as what dehabilitates, understanding
that a duty to the individual doesn’t end upon release, this as well
as introducing love and care into the lives of youth who have been
deprived of those essentials growing up.

What I feel is very important is actually talking to the youth who
are incarcerated. Our youth who enter the system may often leave
the system as legal adults. Not knowing how to function as an
adult in society is a big factor in why they experience recidivism.

If we are to stop our youth who become young adults from re-
offending upon release, we need to offer them real help. For youth
with no money, we need to get them help financially.

This means financial literacy programs and jobs where they can
actually earn money and learn how to manage it.

For youth with no housing, we need to offer them housing or
they are literally just being thrown out into the streets. So, we see
that our system does a good job at holding those inside accountable
for their actions, but what about the rehabilitation and re-entry
parts, which are just as important for not only our communities
but the youth themselves.

For the youth who are sentenced as adults, one message from the
system is very clear, that the system doesn’t care about you. I be-
lieve in keeping our youth from the adult system.

Being a part of passing legislation in my state, I've seen the posi-
tive impacts of extending the age a youth is able to spend in the
juvenile system.

Instead of being shipped off to DOC before their 21st birthday,
they’re able to make the best of the opportunities that are offered
in the juvenile institution until their 25th.

Opportunities like going to a community placement program in-
stead of an adult prison where recidivism rates are tripled once you
walk through the doors.

So, by keeping youth out of the adult system, we offer them bet-
ter outcomes in their future. When it comes to passing—when it
comes to changing how the system operates and what it looks like
by passing bills into law instead of talking about why it shouldn’t
work, we should ask how it will work.

Thank you.

[The statement of Mr. Toleafoa follows:]
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Name: Aaron Toleafoa
Position: Chair
Emerging leaders Committee
Coalition for Juvenile Justice
Date: 05/13/21

Subcommittee: Crime, Terrorism and Homeland Security

Dear Committee Members, I am-honored for the chance to talk with you about this important
issue. My name is Aaron Toleafoa. I am here on behalf of the Coalition for Juvenile Justice
where Iserve as Chair of the Emerging Leaders Committee. I am part of the Washington State
Partnership Council on Juvenile Justice and have previously worked through Capitol Classroom
to help pass two bills, which raised the age of Juvenile sentences to 25. This has allowed many
Juvenile offenders to complete their sentences in a rehabilitative environment. I am currently at

Green Hill School, a juvenile facility in Chehalis, Washington.

I'm speaking to you from the state of Washington where I've been incarcerated sincethe age of
15. Goingthrough the system I've learned that this system was created for us but the thought of
us beinginvolved in the creation itself had not occurred. In other words, the system wasn't built
by us and thereforeit makes sense that the system doesn't work for us. I say us, directed at

people of color and people from poor communities who are disproportionately impacted by the

system.

Many people who I've worked with and as well as myself have tried to stress the importance of
bringing individuals who were and are currently incarcerated to the table when making decisions
that may impact them or decisions that would make senseto have their input. Without
authenticity, real change doesn't exist. Therefore, including those with lived experience alongside
community outreach programs and organizations, is the most effective way to ensure our youth
are properly provided the tools and are equipped with the skills to succeed wherever they are.
For example, here in Washington State for Asian and Pacific Islander youth like myself, we have

an organization from my community called Tuff Love that come into the facility to meet with the



50

youth. In our group meetings that we have we learn about our culture and where we come from.
We learn the values and morals and way s of our culture that we've been so out of touch with. We
fearn from someone who comes from a similar background as us and when you find more about
who you are, you get a sense that you belong, and how many times do youth try to belong but

find themselves lookingin the wrong places?

Since the beginning of COVID, those inside of the system have experienced isolation even more.
Knowing the impactisolation has on brain development, you can assume right that incarcerated
youth are experiencing a heightened amount of stress and anxiety because of the many outlets
and ways of coping were closed off, due to the pandemic. When we speak about rehabilitation,
we need to ask ourselves how exactly do we expect our youth to find rehabilitation in a prison
setting. We are essentially hoping, the at times hopeless and for the most part helpless youth to
find hope and help within the environment they are thrown into. It is almost as if we're hopinga
flower to bloom in a dark room. We have to become the light for our youth to grow and not the

dark room that prevents growth.

How our country can do this is through understanding things like generational trauma,
understanding what rehabilitates as much as what de-habilitates, understanding that its duty to
the individual doesn't end upon release, this as well as introducing love and care into the lives of
youth who have been deprived of those essentials growing up, and whati feel is very important

is actually talkingto the youth who are incarcerated.

We see that our system does a good job atholding those inside accountable for their actions but
what about the rehabilitation and re-entry parts which are just as important for not only our

communities but the youth themselves.

When it comes to changing how this system operates and what it looks like by passingbills into

law, instead of talking about why it shouldn't work, we should ask how it will work.
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Ms. JACKSON LEE. Thank you very much for your testimony, for
your life story, and for your commitment. We hear you very loudly.
I now recognize Ms. Vaughan for five minutes.

STATEMENT OF JESSICA VAUGHAN

Ms. VAUGHAN. Thank you. My testimony will focus on a specific
serious problem that is imposing an enormous burden on American
communities and which will have lasting effects, including making
it more difficult to resolve the justice pipeline issues under discus-
sion today, but which this Congress so far has failed to address,
and that is the crisis at the border.

We are experiencing a border policy disaster. The number of ap-
prehensions in April were the highest monthly total in 20 years,
and Border Patrol agents say that the number who are successfully
evading capture is higher now too, potentially double or triple that.

Mr. Biggs went through the statistics and theyre very con-
cerning. In addition to the huge numbers of families and kids arriv-
ing illegally and being released into the country, Border Patrol has
seen a huge increase in opioids, fentanyl, and other lethal drugs
that are coming in that is fueling the spike in overdoses in many
communities today that we're seeing.

The cause is obvious. The migrants call it la invitacion from
President Biden. The invitation they’re referring to is the loudly
and clearly proclaimed reversal of the Trump enforcement policies
that had successfully worked around loopholes in the law, and the
Biden Administration’s move to essentially abolishing interior im-
migration enforcement through executive action plus the promise to
enact a mass amnesty for all those living here illegally and even
many were deported in the past.

The resulting new surge of illegal arrivals is a major burden on
American communities, so much so that two days ago the gov-
ernors of 20 states sent a letter to President Biden imploring him
to end this crisis.

The governors wrote, quote, “At a time when our country is try-
ing to recover from once in a generation pandemic, the last thing
we need is a self-created crisis that exploits families, undermines
public safety, and threatens our national security.”

The border crisis is a giant unfunded mandate for State and local
governments. It severely strains schools, foster care programs,
health care, and other support systems, the very same systems that
are critical to shutting down the juvenile justice pipelines like the
foster care system. Kids in foster care are facing a disproportionate
risk of incarceration and any of them are Blacks, Latinos, and
other minorities.

Piling on huge new caseloads of unaccompanied minors will not
help solve this problem. That is why four states so far have refused
to participate in the Biden Administration’s Unaccompanied Minor
Resettlement Program.

It’s not just the numbers. The policies on placements of unaccom-
panied minors with sponsors are inadequate to prevent kids from
being put in inappropriate and even dangerous environments.

There is no meaningful screening of home placements or the peo-
ple who come forward to take custody. Most of them are here ille-
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gally, and no meaningful monitoring of their welfare or activities
after release from government custody.

They are here to stay. Our dysfunctional immigration system of-
fers several pathways to permanent legal status for these minors,
which they access with legal services provided by taxpayers, and
those pathways include the Special Immigrant Juvenile program
and asylum.

Another problem is the lenient policies at the border are delib-
erately exploited by transnational street gangs, especially MS-13,
enabling them to significantly boost their activity here both by
sending gang Members across our border to join cliques here and
also by providing the opportunity to recruit other vulnerable newly
arrived youths.

There is a clear nexus between the border crisis and the resur-
gence of MS—13 violence and crime, and especially juvenile crime.

My analysis of 500 recent MS-13 arrests revealed that 43 per-
cent of the MS-13 Members that were arrested for murder in the
last five years were under the age of 21 and many of their victims
were young, too. Twenty-three percent of these murder suspects
had apparently originally entered this country illegally as unac-
companied minors.

Obviously, Congress cannot fix all of the social and economic
problems that set the stage for juvenile delinquency, but Congress
can Act to fix our immigration laws that are making it so hard to
resolve these problems.

What Congress can do is update the TVPRA to clarify how arriv-
ing minors should be handled, with emphasis on swiftly returning
them to their families in their own countries, override the unrea-
sonable Flores settlement agreement, require meaningful consulta-
tion and coordination with State and local governments on resettle-
ment programs, end or rewrite the Special Immigrant Juvenile pro-
gram, reform the dysfunctional asylum laws, establish a baseline
for mandatory minimum level of interior immigration enforcement,
and especially Act to preserve job opportunities for marginalized
Americans, including young offenders, by boosting worksite en-
forcement and reducing issuance of certain temporary work visa
programs.

Thank you.

[The statement of Ms. Vaughan follows:]
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The Juvenile Justice Pipeline and the Road Back to Integration:
Lax Border and Immigration Enforcement Strains the System
U.S. House Judiciary Committee
Subcommittee on Crime, Terrorism and Homeland Security
May 13,2021

Statement of Jessica M. Vaughan
Center for Immigration Studies

Thank you, Ms. Jackson Lee and Mr. Biggs, for the opportunity to testify today on the
juvenile justice pipeline. My testimony will focus on a specific problem that is imposing a
significant burden on all levels of government and specifically those institutions that are critical
to an effective and successful juvenile justice system — namely, the uncontrolled influx of
illegally arriving unaccompanied minors and families. This influx has significantly worsened
since President Biden reversed an array of policies that had greatly reduced thesearrivals. We
know from past experience that this new surge of illegal arrivals is an enormous burden on many
American communities. Italso likely to have specific consequences for our juvenile justice
system. Forinstance, the uncontrolled entry of lightly vetted and vulnerable minors over the
southern border exacerbates our criminal street gang problem and weakens the institutions that
could otherwise be more effective in addressing juvenile delinquency and crime. The lack of
interior enforcement, combined with the manipulation of immigration laws and the intervention
of activist judges, ensures that virtually all of the juveniles now crossing our border illegally will
end up staying here, even many of those who end up in the juvenile or adult criminal justice
system after committing crimes.

Congress cannot fix all of the social and economic problems that set the stage for juvenile
delinquency. But Congress can avoid exacerbating the problem by fixing our immigration laws
to restore border security and interior immigration enforcement — for starters, by withdrawing
what has become known in Central America as “la invitacion.”! In addition, Congress should
scale back certain temporary work visa programs in order to protect job opportunities for youth,
thus interrupting the “unemployment to justice” pipeline. The benefits of solving the border and
immigration enforcement crisis extend far beyond the juvenile justice system and will help all
American youth by preserving educational and job opportunities and relieving burdens on the
institutions that help ensure future socio-economic successin our communities.

Lenient Border Policies Have Set Off A New Surge of lllegal Arrivals

Since January, Customs and Border Protection (CBP) has been dealing with an
unprecedented spike in the number of illegal border crossers. In March alone, more than
172,000 illegal crossers were apprehended. In the first half of the fiscal year (October 2020-
March 2021) about 570,000 illegal crossers were apprehended, which is more than were

! Todd Bensman, “Inside a Cartel Smuggling Operation Into West Texas,” Center for Immigration Studies, April 28,

2021, Inside a Carte|Smuegling Operation Into West Texas (cis.org).
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apprehended in the entire fiscal years in 2020 and 2018. The number of apprehensions was up
about 70 percent from February to March of this year.?

This includes about 94,000 adults and children arriving in a family unit and 49,000
unaccompanied minors. Accordingto government records, more than 70 percent of the
unaccompanied minors are over the age of 14, and more than two-thirds are male. More than 90
percentare citizens of Guatemala, El Salvador, and Honduras.? According to government
records, about half of those arrivingin a family unitare children, and the majority of these
children are underage 12.4

Statistics from Customs and Border Protection (CBP) show that not only are there many
more new illegal arrivals at the southern border, but that a much larger percentage are being
allowed to enter the country rather than face expulsion or removal.* Most of those allowed to
enter are minors and families with minor children. About 143,000 new illegal arrivals were
released to American communities since October, with the vast majority released since the
beginning of the Biden administration.

In addition, Border Patrol agents estimate that for every illegal crosser that they
apprehend, another one to three others are able to evade capture and gain entry to the interior.
These crossers are of even greater concern than those who are caught, because we have no
information on who they are, where they are going, or the purpose of their entry. Accordingto
the Border Patrol agents, these surreptitious crossers are often able to get through while agents
are distracted dealing with groups of families and children.

It has been well established that certain policy changes are responsible for this influx,
including the end to expulsions of families and unaccompanied minors under Title 42 public
health emergency authorities, discontinuing the Migrant Protection Protocols, and canceling
agreements with other countries in the region to enforce borders and offer safe haven where
appropriate. As a result, more newly arriving families and minors are allowed to enter the
United States, which motivates even more prospective migrants to hire smugglers and attempt
illegal entry. In addition, as discussed further below, enforcement in the interior has been
suspended except for all but the most serious criminals, , meaning that prospective migrants
know that if they can gain entry they will not be subject to enforcement for the foreseeable
future, whether they abide by the terms of their entry, or file an asylum claim, or not.

Why is this a problem for the juvenile justice system? Of course most of the new arrivals
are not already criminals, or doomed to become criminals. Nevertheless, the same lax policies
also enable transnational gangs and other criminal enterprises to grow their ranks, enlarge the

2See Customs and Border Protection website at Southwest Land Border Encounters | U.S. Customs and Border
Protection{cbp.gov).

? FactSheet, HHS Administration for Chldren and Families, May 5, 2021, uac-program-fact-sheet.pdf (hhs.gov]

4 RebeccaS. Gambler, Southwest Border: Actions Neededto Improve DHS Processing of Families and Coordination
between DHS and HHS, Government Accou nta b|||t~,r Ofﬁ ce, GAO- 20 245 Februar\,r 19,2020, MMML

% Customs and Border Protection, Custodyand Transfer Statistics, 2021, Custody and Transfer Statistics FY2021 |
U.S. Customs and Border Protection (cbp.gov).
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pool of vulnerable youth from which they can recruit, and strain the institutions that otherwise
might help prevent youth from entering the criminal justice system or assist their rehabilitation.

Screening of Minors and Sponsors Inadequate to Detect Risks

The policies that govern the placement of minors who arrive unaccompanied are
inadequate to prevent these minors from being placed in inappropriate environments thatinclude
labor and sex trafficking situations and participation in or exposure to criminal gangs. These
policies have always been inadequate, in part due to an unmanageable volume of cases, but have
been loosened even more by the Biden administration. In addition to providing an opportunity
forbad actors to exploit the system, these lenient policies offer an incentive for prospective
migrants to try to gain entry, believing (correctly) that they likely will succeed with few
questions asked from U.S. authorities, and gain access to an array of social, educational, medical,
and legal services, notto mention employment, often with a work permit.

Many of the systemic deficiencies were revealed by a Senate investigation following the
case of dozens of unaccompanied illegal alien minors who were trafficked for the purpose of
working on an Ohio egg farm in 2014.% The Trump administration adopted a number of policies
recommended by the bipartisan investigators, including more thorough background checks and
questioning of prospective sponsors.

Currently the Border Patrol has thousands of minors and others in its custody in short-
term emergency shelters awaiting transfer to the custody of Health and Human Services (HHS),
As of May 2, HHS had more than 22,000 minors in its custody, housed in contract residential
facilities and other emergency facilities such as convention centers that are not setup for such a
responsibility. In partto avoid public outrage over crowded conditions in the border facilities,
the Biden administration has endeavored to move the new arrivals from processing facilities near
the border to other facilities around the country.

In addition, Biden officials have relaxed child placement policies with the goal of
releasing the minors as swiftly as possible to a family member, friend, or other sponsor, with few
questions asked. These policies, which stray from well-established best practices for foster care,
refugee, and similar child placements, greatly increase the risk of problems for the youth and
increase the likelihood that some will end up in the juvenile justice pipeline.

According to HHS, the sponsors who come forward to take custody of these minors
receive little meaningful vetting. 7 They typically are subject to a biographical name check for
criminal records, but are fingerprinted only if staff are able to articulate a reason why the
placement mightbe a problem, not to discover information that might suggest a risk. Similarly,
home studies to evaluate the environment to which the minor will be released or the sponsor’s
credibility or financial stability are done only in very rare cases, such as with child trafficking
victims; very young (under 12 years), disabled or abused children; or if a sponsor has

¢ Staff Report, Protecting Unaccompanied Alien Children from Traffickingand Other Abuses: The Role of the Office
ofRefugeeResetﬂement u.s. Senate Pe rmanent Submmmltteeon Investlgatlons Wﬁ

7 FactSheet, HHS Administration for Children and Families, May 5, 2021, uac- ram-fact-sheet.pdf (hhs.gov).
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volunteered to take in multiple kids. Contrary to best practices, other adults in the sponsoring
household are not routinely subject to fingerprinting or investigation.

While the minors are provided with a lawyer to help them gain legal status, there is no
meaningful monitoring of their activities or well-being after they leave government custody and
are placed with a sponsor. They are not required to accept post-release services, and in many
cases the sponsors have blocked case workers from contact with the minors. In fact, the
government usually loses track of the minors after release, either because the minors and their
sponsors refuse to communicate, the youth moves to another household, drops out of school and
services, and skips out on immigration hearings.

Lenient Border Policies Strain Critical Institutions Serving Juveniles and Preventing
Delinquency

It is difficult to obtain a full count of the number of aliens who have been able to settle
here after crossing the border illegally, but piecing together various sources of data, | estimate
that since 2012, there have been close to one million new arrivals who entered as an
unaccompanied minor or as part of a family unit. For a variety of reasons discussed below, only
a tiny percentage of those allowed to enter have been removed.

This influx has severely strained schools, foster care systems, health care, and other
social support systems in many communities that have had to accommodate them. For this
reason, several states (South Carolina, lowa, Nebraska, and South Dakota) have announced that
they will not participate in the resettlement of unaccompanied minors.

Foster Care Resources. In the case of South Carolina, the state determined that the
arrival of any large group of children needing foster care placement would be an unacceptable
burden on the state’s existing capacity for “timely and stable placements and other services and
supports.”® The order further states that in light of a recent class action settlement agreement
(Michelle H. v Haley) that requires the state to address numerous problems in its foster care
placement system, including the number of foster homes, a case worker shortage, and the
availability of health services, the governor determined that:

“..accepting placements of unaccompanied migrant children entering the United
States via the southern border into residential group care facilities or other foster care
Jacilities located in, and licensed by, the State of South Carolina would unduly limit the
availability of placements for children in South Carolina andwould present a threat of
harm to the children in such facilities and would constitute a failure of any such facility
to keep the facility safe to care for children as contemplated by [SC law].”

The order further states that children arriving from abroad who were held in close
quarters in federal government-run facilities would pose an unacceptable risk of transmission of
COVID-19 to SC children in these facilities.

# Governor Henry McMaster, Executive Order No. 2021-19, filed on April 12,2021, 2021-04-12 FILED Executive
Order No.2021-19- Prioritizing SC Children.pdf.
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Ample research has concluded that foster care systems in America are a significant
pipeline to juvenile delinquency. According to some credible accounts, the more than 400,000
children in foster care? face a disproportionate risk of incarceration within two years of exiting
foster care, ' Black children are especially at risk, according to experts, because they are twice
as likely as white children to be placed in foster care. As South Carolina governor McMaster
articulated, when the foster care system is unnecessarily strained every month dueto an influx of
thousands of newly arrived non-citizen children needing to be placed in facilities, group homes,
or with foster families, then all of the childrenin the system lose. For the sake of these children,
who are already facing enormous obstacles to finding success in life, it is imperative that
Congress act to stem the flow of children into the system who are drawn or sent to this country
specifically to take advantage of lenient immigration policies.

Education is the Most Significant Cost. Many school districts around the country have
been scrambling to make room for the new youth arrivals, who settle all over the country, but
tend to be concentrated in certain locations where friends and family have gonebefore.

The states receiving the most unaccompanied minors are Texas (especially Harris, Dallas,
and Travis counties), Florida (especially Miami-Dade and Palm Beach counties), California
(especially Los Angeles county), and New York (especially Kings, Queens and Suffolk
counties). Other large settlements are in Prince Georges County in Maryland, Mecklenburg
County in North Carolina, and Davidson County in Tennessee.'!

The problem for the school districts is not only the numbers and the lack of
accompanying funding, but also that typically many of the new arrivals had only a few years of
schoolingin their home country, and arrive with what educators I have spoken with call
“extreme disadvantages” compared even with otherimmigrant children. Accordingto these
educators, many of the newarrivals have not learned to read nor acquired other basic skills
fundamental to education beyond elementary school, they often speak indigenous languages for
which there are fewer interpretersavailable, and have been more likely to require individualized
educational plans and tutoring support due to emotional trauma, learning disabilities, or other
special needs.

Many of these communities are already very experienced in dealing with immigrant
children; however, one Massachusetts school committee chair told me that the UAC arrivals
were a “shock to the system” because most are older than the typical new immigrant children,
who are more likely to enter elementary or middle school, not high school. Massachusetts had to
assemble a state-wide working group of educators to design a new curriculum, known as the
Students With Limited or Interrupted Formal Education (SLIFE) program, especially for the
UAC arrivals. Some districts have had to create unique “newcomers” educational programs.
However, the districts must be careful not to run afoul of federal oversight on “mainstreaming”

9 FactSheet, Department of Health and Human Services, Administration of Children and Families, May 2020, Foster

0 Juvenile Law Center, “What is the Foster-Care-to-Prison Pipeline?,” May 26, 2018, What Is The Foster Care-to-
i ipeline? il er (il

it HHS, Administration of Children and Families, Unaccompanied Children Released to Sponsors by State - March
2021, Unaccompanied Children Released to Sponsors by State - March 2021 | HHS.gov.
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special needs children. The city of Lynn, Massachusetts was threatened with litigation by the
U.S. Department of Justice when it attempted to launch a night school program designed to
better meet the needs and interests of the large percentage of male UAC arrivals who wanted to
drop outand work rather than attend a traditional day school program,

The schools know that these students will need a great deal of support to succeed, but the
problem is how to pay forit. Overthe years of the ebb and flow of unaccompanied minors,
school districts have had to improvise to free up fundsto support these students, often by cutting
back in other areas, including public safety, fire departments, and salaries of local government
employees.

For example, Louisiana’s Jefferson Parish, which received 533 Unaccompanied Alien
Children (UACs) for resettlement, said that at the start of the surge several years ago that it
needed to hire 27 new ESL teachers, 20 new ESL para-educators, 19 regular teachers, and three
special education teachers to accommodate the influx. The total cost was estimated to be $4.6
million, split between the state and the parish. The state was not expecting any additional
support from the federal government for the Limited English Proficiency students, because most
of them arrived at the last minute. 12

At the time, a number of other states disclosed the expenses they incurred for the
education of a UAC student:

e Texas-- $9,500 (source: Texas Legislative Budget Board)

e Florida -- $8,900 per child + $1,900 per UAC for special needs (source: Florida
Department of Education) for a total cost of $30-40 million per year.

e Fairfax County, Virginia -- $14,755 per English Language Learner, for a total estimated
cost per year for UACs of $14 million. (source: Fairfax County Supervisor).

e National Average: $11,153 to 12,608 (source: National Center on Educational
Statistics).

e Total Cost Nationwide: $580 million to $670 million for the FY2014 UAC cohort per
year (not counting children who arrived as part of family units).

Some schools have had difficulty assimilating unaccompanied minor students into their
larger population, especially when the youthsbecome involved in gangs or other forms of
delinquency. For example, Rockville High School in Maryland, a suburb of Washington DC not
far from the U.S. Capitol, has had severe problems with the behavior of older teen-agers who
have been enrolled afterresettlement as unaccompanied minors.

Health Care Costs. Less has been reported on the health care costs for UACs, but they
are inevitably a burden for state and local governments. “Ithink the biggest issue for us is the
big handoff to local governments in terms of service costs and wraparound for these families and

12 Letter from John White, Louisiana Superintendent of Ed ucatlan to Sen. Dawd\.l’me r, Se ptember12, 2014,

13 “‘ngh School Raprsts EnteredUS as UnaccompamedAhenChlIdren leedrn SanctuawCounty, Judh:laIWatch
March 24, 2017, High School Rapists EnteredU.5. a ACCC al f _hildre ed in Sanctuary Co
Judicial Watch.
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children. There’s no getting around that,” said Uma Ahluwalia, director of the Montgomery
County, Maryland, Department of Health and Human Services. “In the meantime, the children
are going to be attending local schools, they 're going to have health and mental health needs . . .
I think it will definitely strain our capacities.” 14

The Washington, DC-based Mary’'s Center, which provides health services to DC-area
immigrants, reported costs of $400,000 for services for UACs in 2014. The servicesto UACs
cost more than double what routine services cost for mostimmigrants, because many of the
newly arrived Central American youths had been injured or sexually molested on the journey. '

Mental health care for these individuals may be a long-term challenge. Accordingto
numerous studies, UACs are more likely to need counseling and other forms of care as a result of
physical or emotional trauma suffered in their home countries, on the journey with smugglers, or
afterarrival in the United States. Accordingto one report;

Unaccompanied alien children's migration likely compounds significant levels of
preflight trauma. The 2000-plus-mile journey to the United States traces routes
controlled by drug cartels who beat, drown, drug, maim, murder, rob, molest, and starve
undocumented migrants, with some UAC targeted for forced recruitment.

Likewise, coyotes (guides [actually smugglers|) may offer UAC drugs or alcohol to stem
their hunger or proposition them for hard labor or sex in return for survival. Combined,
the high level of potential trauma before and during migration may lead to some of the
highest levels of mental illness among children in the United States. 16

Typically this care will need to be provided through publicly-funded state, local or
federal social service programs for children rather than private insurance, since most of the
family members who are assuming custody of the youths are also in the country illegally and
thus more likely to lack insurance (and are not required to carry it under federal rules).

Congress should act to stem the flow of new illegal arrivals in order to avoid expanding
what some advocatesrefer to as the mental health branch of the “school-to-prison pipeline.”!?

Border Policies Enable Transnational Gangs to Expand and Proliferate With Young New
Members

A previous surge of illegal arrivals from Central America in the late 1990sthat, like
today, coincided with a time of minimal immigration enforcement and little attention to

A Quoted inthe Inte rnaticnd City/County Management Association newsletter, August 15,2014:

9.2014. 2[)14

% Tina Reed, “This is whatit's costing one DC health center to treat “influx of ‘unaccompanied minors’ from
Central Amenca, Washington Busmess}ouma! August15, 2[)14

1"’ Ehzabeth G. Kennedv, "Unnecessan,r Suf’fenng Potential Unmet Mental Health Needs of Unaccompamednllen
Children,” JAMA Pediatrics, April 2013: a i.| n I icle.a iclei

17 Matt Leistra, “Mental Health and the School to Prison Pipeline,” Shared Justice, December5, 201}' Mgmm
Health and The School to Prison Pipeline — Shared Justice



60

suppressing gang activity had a disastrous consequence — a dramatic rise in violent criminal
street gang activity in communities around the United States. The gangs that evolved then,
which included MS-13 and 18" Street, were extremely vicious and unusually degenerate; in fact,
my research shows that the gang members who are arrested for the most violent crimes are
disproportionately members of the Central American-dominated gangs. These gangs spread
across the nation before federal and local law enforcement agencies realized the extent of the
threat, and now are well established and sometimes very well organized.!®

About four years ago, the leadership of MS-13 in El Salvador issued a directive to the
leaders of MS-13 cliques based in the United States to increase their membershipin order to
boost criminal activity and revenue. This was accomplished both by sending younger members
into the United States taking advantage of lenient policies onillegal minors crossing, enabling
them to settle here with sponsors and also by increasing recruitment of newly arrived Central
American minors they encountered in the neighborhoods and schools they shared.

The result was a noticeable resurgence of crime and violence associated with these two
rival gangs, which are made up largely of illegal aliens from Central America or the US-born
sons and daughters of Central American migrants. Of course, notall child migrants from Central
America are gang members, but many are targets for recruitment, and we know that a significant
share of new MS-13 members arrived in the recent surge of minors and families.

I have been monitoring nationwide arrests of MS-13 members that are reported in open
sources as part of my ongoingresearch on transnational gangs.!” My team and I have identified
499 publicly reported arrests of MS-13 membersfrom 2016 to the present.

Out of these 499 MS-13 suspects and offenders, we have been able to determine that 143,
or about 29 percent, were under the age of 21 at the time of their arrest. Their victims often were
young, too; we identified 111 victims of MS-13 who were under the age of 21. Out of all the
arrests, we could determine that 81 of the MS-13 suspects/offenders, or 16 percent, were
reported to have entered as unaccompanied minors, or were judged likely to have entered as
UACs, based on information in the report.

Statements by Immigration and Customs Enforcement (ICE) gang investigators indicate
that this is an understatement of the number of crimes committed by MS-13 members who
entered as unaccompanied minors. Some ICE agents have said that as many of 40 percent of the
MS-13 members arrested in operations on Long Island, NY, which like Houston, Boston, and the
suburbs of Washington DC has been one of the hot beds for both MS-13 activity and UAC
resettlement, had arrived illegally as children.

Out of the 499 MS-13 members we identified, there were 181 who were charged with
murder. Of these, 77, or 43 percent, of the MS-13 members arrested for murder were under the

£ See Jessica M. Vaughan and Jon D. Feere, Taking Back the Streets, Center for ImmigrationStudies, September,

2008: http://cis.org/ImmigrantGangs.

¥ JessicaM. Vaughan, “MS-13 Resurgence: Immigration Enforcement Needed to Take Back Ourstreets, Center

for Immigration Studies, February21, 2018, M5-13 Resurge atic B
Qur Streets (cis.org). Statistics updated to April 202 lare fo rth coming.
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age of 21 at the time of arrest. Eighty of the victims were under the age of 21. We identified 41
of the MS-13 members arrested for murder, or 23 percent, who likely arrived as UACs.

Detailed reports of some of these cases have been published by my organization,
including the murder of two high school girls in Brentwood, NY 2V and the murder of a young
woman in Baltimore County, Md. 2!

While ICE once was making great strides in dismantling and disrupting transnational
gang activity in the United States, in recent years the agency has made this less of a priority.
Under Biden, ICE has de-emphasized working with local law enforcement agencies, such as by
pro-actively takingillegal alien gang members off the street and removing them. A few
successful ICE-local partnerships remain, but considering that the new nominee for ICE
Director, Harris County Sheriff Ed Gonzalez, is an outspoken opponent of ICE-local
partnerships, we can expect to see a shift in focus and resources to overseas operations and
complex racketeering cases, at the expense of local initiatives.

It should go without saying that when our immigration policies attract and enable violent
transnational gangs like MS-13 to import recruits into this country right under the noses of
immigration officials and local authorities, thereby strengthening their organizations, especially
when those gangs are known to focus their recruiting on youth whoare living in the Central
American diaspora communities, this will create new public safety problems that will have to be
addressed through the juvenile justice system.

Biden Reductions in Immigration Enforcement Reduce Criminal, Juvenile Removals

As discussed, the resumption of catch and release policies at the border for minors and
families is drawing thousands of new illegal settlers every week. Other Biden policies —
especially the dramatic curtailment of immigration enforcement in the interior — will guarantee
that the fraction of the new arrivals who end upin the juvenile and criminal justice systems will
continue to sap these resources indefinitely, because only the most serious offenders will be
deemed priorities for removal, if they canbe located.

According to new Biden enforcement rules, implemented in the first days of his term and
further defined in a February 18 memo from acting ICE director Tae Johnson?2, immigration
enforcement officers (which applies to both border officers and ICE) may seek to remove only
those aliens who are a) a terrorist, spy or other national security threat; b) arrived illegally before
November 1, 2020; or ¢) was over 16 and convicted of certain serious felonies, known as

o “Brentwood, NY - A Case Study of How Flawed Immigration Policy Begets Gang Violence,” teleconference by the
Center for Immigration Studies, November 4, 2016, Teleconference: Brentwood, NY - A Case Study of How Flawed

Immigration Policy Begets Gang Violen s.org).

2 Andrew R, Arthur, “Five MS-13'Affiliates' Held in Rural Baltimore County Killing of 16-Year-Old Girl,” Center for
Immigration Studies, October 30, 2020, Five MS-13 'Affiliates' Held in Rural Baltimore County Killing of 16-Year-Old
Girl {cis.org).
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“aggravated felonies,” or gang crimes. Officers encountering aliens not meeting these
definitions must seek the approval of senior ICE officials before making an arrest.

Under these rules, most juvenile offenders and offenders who started their criminal career
as juveniles will notbe subject to removal. The vast majority of ICE’s caseload —perhaps as
much as 85% of those typically targeted by ICE?? -- is no longer amenable to deportation under
the Biden policies, even though they have been arrested for crimes, because they have not yet
been convicted of aggravated felonies. Further, juvenile offenders under the age of 16 whoare
gang members will be exempt. Most of these offenders will have the opportunity to remain here,
and stayingunder the purview of the juvenile justice system and perhaps graduating to the adult
criminal justice system.

Most significantly here, any alien offender who has a pending immigration court case or
who has applied for an immigration benefit is exempt from deportation until that case is
adjudicated. Virtually all those arriving as unaccompanied minors and many who arrived with
parents would fall into this category. That is because immigration law provides numerous
opportunities for minors to seek residency, such as by applying for Special Immigrant Juvenile
(SIJ) status?4, asylum, or as a dependent of someone with a lawful status.

The dramatic rise in the number of minors seeking residency under the SIJ program is
especially impactful to the juvenile justice system. The number of applications has exploded
since the early years of the influx of unaccompanied minors: in 2012, USCIS received about
3,000 S1J applications, but by 2017 the number of annual receipts grew to nearly 21,000, and in
the first quarter of this fiscal year, USCIS received nearly 12,000 applications.?* The first step
forall of these applicants is to petition a state family, juvenile or probate court for a finding of
abuse, neglector abandonment. These cases have tapped a significant portion of the resources of
juvenile and family courts in many states.

Recommendations

To address the problem of juvenile delinquency in our communities and conserve resources in
this system that are needed to handle its traditional caseload, Congress should startby fixing the
parts of the immigration law that add to the problem by enticing citizens of other countries to
hire smugglers to bring families and minors to cross our border illegally.

Such measures would include:

1) updating the Trafficking Victims Protection Actto clarify and reform how arriving minors
shall be handled, with the primary emphasis on swiftly returning them to their families in their
home countries;

2) overriding the unreasonable judicial rulings that prevent the government from promptly
processing families with children who arrive illegally or at ports of entry and should be kept

% JessicaM. Vaughan, “Biden Freezes ICE; Suspends 85% of Criminal Alien De portations,” Center for Immigration
Studies, January 22,2021, Biden Freezes ICE; Suspends 85% of Criminal Alien Deportations (cis.org).

* special Immigrant Juveniles | USCIS

 USCIS statistics: mmigration and Citizenship Data | USCIS.
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together in government custody as the law states, and to more easily and efficiently complete
their due process;

3) require meaningful consultation and coordination between federal agencies and state and local
governments on the number, locations, and expected needs of newly arriving migrants who are
allowed to enter pending due process,

4) direct and fund HHS to better screen, place and monitor unaccompanied minors who are
allowed to enter the country, and to disclose and share relevant information with government
agencies and the public;

5)reform the SIJ program to reduce fraudulent and frivolous cases, enable USCIS to have sole
discretion for determining eligibility under the law, and limit access to minors who are entirely
lacking appropriate guardianship either here or in their home country;

6) reforming asylum laws to avoid encouraging fraudulent, frivolous, or unqualified applicants,
share the responsibility of providing safe haven with other countries in the region, and reverse
results of judicial intervention that has eroded the standards for eligibility that Congress
established;

7) greatly curtail the discretion of federal agencies to implement catch and release policies at the
border,

8) establish a baseline for a mandatory minimum level of interior immigration enforcement by
clarifying categories of aliens who shall be subject to arrest and removal, with few exceptions;

9) eliminate the Temporary Protected Status program and authority;
10) clarify and narrow the executive branch’s authority to issue work permits;

11) clarify ICE authority to secure the cooperation of other law enforcement agencies in
identifying, arresting and removing criminal aliens;

12) establish consequences for state and local sanctuary policies;

13) establish a minimum mandatory baseline for worksite enforcement and reduce issuance of
certain temporary work visas (especially H-2A, H-2B, and J-1) so as to preserve job
opportunities for young offenders and those at risk of offending due to lack of stable and
rewarding employment,

Respectfully Submitted,
Jessica M. Vaughan

Director of Policy Studies
Center for Immigration Studies

Washington, DC
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Ms. JACKSON LEE. Let me thank you, Ms. Vaughan, and continue
to emphasize the respect for the humanitarian approach that the
Biden-Harris Administration has now taken with unaccompanied
minors. Thank you.

We will now proceed under the five-minute Rule with questions.
I will begin by recognizing myself for five minutes.

Mr. Stevenson, even Supreme Court Justice Kennedy, Senator
Rand Paul, and others spoke against solitary confinement. I'm re-
minded of meeting Kalief and his family, as I indicated, a 15-year-
old who questionably took a backpack, who was incarcerated for
three years, served two years in Rikers Island.

That generates for me the pathway that we should we proceed,
and that is the emphasis, if you will, on barring juvenile from hav-
ing life without parole, eliminating of juveniles in adult facilities,
changing the age at which juveniles are prosecuted as adults.

Going back to this point of Justice Kennedy and Rand Paul,
when discussing the adverse and inhumane elements of solitary
confinement generally, as you well know, we have introduced
Kalief's Law and intend to expand with the elements of banning
the life without parole, eliminating of juvenile in adult facilities,
and changing the age.

I want you to collectively assess the cost analysis to these forms
of treatment of juveniles. As I do so, let me, if I may subject it to
the record, Mr. Stevenson, science. Remember we kept saying dur-
ing the pandemic science, science.

So, I want to introduce into the record the brain, and emphasize
the prefrontal cortex as of unanimous consent, and I submit it
without objection. Which indicates in young brains you have delay
and reflect, inability to delay and reflect, inability to take all op-
tions into account, inability to contemplate risk and consequences,
and inability to have social intelligence. Science.

[The information follows:]
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Ms. JACKSON LEE. All these that I've asked you about, Mr. Ste-
venson, would you please respond. Thank you so very much for
being here, and your leadership.

Mr. STEVENSON. Yes. Yes, thank you, Madam Chair.

Yeah, I think this is one of the issues where there is pretty wide
consensus. Most wardens, most jailers, most institutional providers
recognize the challenges that are created when we put children in
adult jails and prisons. I don’t know any that favor that policy.

Yet, we have thousands of kids in these facilities. The dilemma
for these facility providers is that when you put young children in
population, these children are at risk of assault, they’re at greater
risk of sexual violence, they're at greater risk of abuse. So, banning
the placement of children in adult jails and prisons seems to me
to be the obvious and urgent next step.

I just want to reinforce what I said earlier. It’s already been the
expression of this congress to prevent—the Prison Rape Elimi-
nation Act makes very clear that children should never be placed
in adult jails and prisons without sight and sound separation. Yet,
because there is no enforcement mechanism, other than what the
Justice Department can do, that continues to be a problem.

That’s why we believe that if this is adopted in law that provided
a private right of enforcement, we could eliminate this problem
very quickly. A year from now, we could come together and see that
there are no children in adult jails and prisons. That would reduce
the risk and the challenges that are created by putting kids in soli-
tary confinement.

Kalief Browder. my client, Ian Manuel, spent 18 years in solitary
confinement, where he was tear-gassed, where he was abused, and
where he cut himself. When he was traumatized. That’s happening
more and more. Our prisons are very violent right now, as Ms.
Levick indicated. We are really having hard times helping these
kids because of these legal restrictions.

That’s why I absolutely agree that a ban on placing children in
adult jails and prisons that’s enforceable would be an immediate
response. I also agree that ending life without parole for children
would be a very, very logical and important next step. And twenty-
five states have already done this. In 31 states there are no chil-
dren serving life without parole.

We would commit to doing things that the court was indicating
when they issued the decisions in Graham and Roper and Miller
and Montgomery. Those interventions, Madam Chair, I just have
to believe could be advanced. As I said, the PREA was passed
unanimously just 18-years ago.

We just haven’t failed to implement—we have failed to imple-
ment it. We need to do something about that now for the Kalief
Browders and Ian Manuels. More than that, for the thousands of
children that are at risk right now in adult jails and prisons across
this country.

Ms. JACKSON LEE. Thank you. Quickly to Mr. Peterson and to
Mr. Toleafoa, your quick response to the impact of children put in
solitary confinement and being incarcerated without the ability for
parole. Mr. Peterson.

Mr. PETERSON. Yes. So thank you. When we look in our system—
working with our partners at Department of Corrections, when
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they have a young person—and it’s incredibly rare in Utah when
that occurs. We've taken steps from a policy perspective to make
sure that youth are housed in developmentally appropriate settings
in the juvenile justice system.

However, there are circumstances where they are still trans-
ferred to the Department of Corrections. When that occurs, they do
have to be essentially in 24, 23 in one type lockdown situations, be-
cause they can’t be in general population for their own risks.

So developmentally, it’s really a step in the wrong direction to
have them introduced in that environment.

Ms. JACKSON LEE. All right, time has expired.

Mr. Toleafoa, the harm to young people in solitary confinement
that you might perceive.

Mr. TOLEAFOA. Yeah, from my experience, just entering a prison
and seeing what I used to see on TV, knowing that I'm going to
be here really was just like a shocking, because really it’s like,
man, this is what I'm going to be—this is where I'm going to be
staying.

So, for me mentally, it just wasn’t healthy for me to, at that time
when I was 17-years old, to experience that. So, I'm with Mr.
Pe‘ilerson and disagree with just youth entering adult prison, pe-
riod.

Ms. JACKSON LEE. Thank you very much. I yield now to Mr.
Owens. I yield for five minutes to Mr. Owens.

Mr. OWENS. Thank you, Chair Jackson Lee and Chair Nadler
and Ranking Member Biggs for holding this hearing today.

I'm pleased to welcome all the witnesses this morning, but espe-
cially wanted to thank my friend, Brett Peterson, Director of the
Utah Division of Juvenile Justice Services, for joining us today.

I had the opportunity several years ago to move to Utah, where
I fulfilled a three-decades-old dream to work with at-risk youth. I
started a nonprofit helping young boys and girls successfully tran-
sition from juvenile detention.

It was Brett’s JJS team that gave us the opportunity and frame-
work to combine collaborative support from the state, educational
institutions including curriculum support from Utah Valley Univer-
sity, small businesses, Utah Homebuilders Association, other re-
spected corporations, and our greatest resource, community vol-
unteerism.

Second Chance for Youth now services as three facilities. We've
had men transition, young men transition to higher education, in-
cluding University of Utah and Salt Lake City Community College,
bﬁgin careers, and most importantly gain access to lifelong leader-
ship.

I received a call last week from a young man who was part of
our very first class. He now has a career, he’s raising his family.
He called me to follow up on my promise to introduce him to a spe-
cialist in the financial field to help him understand how to plan,
save, and invest.

I want to take this opportunity to publically thank Brett, his JJS
team, and my fellow Utahans for the remarkable hearts that they
have for our youth.

Before I begin my questioning for Mr. Peterson about the success
of Utah’s juvenile system, let me State that we need to be seeking
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state-centric solutions. Let best-practice models coming from states
like Utah and others drive this process, and our youth will win big
time.

By the way, from personal experience, all these curriculum and
intervention activities were all based on—were all evidence-based.
I also want to take a few minutes just to thank Aaron. Your voice,
young man, is invaluable. You're going to give hope to so many
youth that need to hear that if I can do it, you can do it. So, thank
you very much.

Mr. Peterson, when we talk about early intervention, what does
that specifically look like in Utah, and can you give me some exam-
ples of effective early intervention?

Mr. PETERSON. Thank you, Congressman Owens. I think in any
justice reform effort, there’s often this question of now what. In
other words, we used to have in Utah, for example, we had a very
broad filter—or funnel.

Everything from very low risk offenses to high risk offenses were
coming through the same doorways. They were coming through de-
tention centers and courtrooms. Recognizing that we intentionally
had to shrink that doorway, which we did.

Now, we have to say how are we now going to flow resources to-
wards the community. How are we going to serve people in their
homes, schools, and communities to help them thrive?

So for us, what we stood up is our JJS Youth Services Model.
Truly, what this is, is a no-wrong-door approach to early interven-
tion. So, it doesn’t matter who refers to us, whether it’s child wel-
fare, a school, a parent, a youth walking in themselves, or whether
it’s law enforcement.

Regardless of how a youth comes to our door on this very front
end, they can be sure that they’re going to have a dedicated case
manager, a plan manager. They’re going to be allowed and afforded
evidence-based screening tools and evidence-based assessments.

Then the real game-changer, because of reform, we're able to pro-
vide services on the very front end for youth and families. That was
a tragedy of the juvenile justice system and the child welfare sys-
tem.

Before you could actually get to sometimes the more formal ap-
proaches of treatment, you had to be in the system. We're trying
to flip that, and we’re having and making success.

So today, I want to highlight just a couple things. Our court re-
ferrals are down. Our non-judicial diversions are up. Our detention
admissions are down significantly.

I have less than 50 youth, about 50 youth in locked detention
today, statewide. Our graduation rate is up. Certainly that’s not all
attributed to JJS. It’s a system effort, Department of Human Serv-
ices and collaborative with our partners in the courts and the
schools.

What this corresponded with on a federal level of the Family
First Prevention Services Act, which unlocked and gave us the abil-
ity to now access federal dollars for prevention work. That was a
game-changer, and it continues to be a game-changer. So, thank
you for that question.
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Mr. OWENS. The last few seconds we have, you mentioned 26%
reduction in risk level for incarcerated youth. What was respon-
sible for that reduction in Utah?

Mr. PETERSON. Thank you, Representative Owens. First, it really
does start with reform. We have to make sure we weren’t locking
up low-risk youth. So, in Utah before reform about half of the
youth in my populations, incarcerated populations, were there, they
were relatively low risk.

They were there for contempt, maybe even some types of mis-
demeanors, or property crimes. So, we had to stop that, we had to
stop that pathway into the system. We had to really be looking at
what’s going to actually improve public safety.

So, we've done that. Today, when I look at my long-term incar-
cerated population, actually, not today, but Friday May 7, I had 72
youth total statewide in those sets, those settings. So, that’s step
one.

After we did that, we had to re-gear and reinvent our entire op-
erations, focused on we knew from the literature and the research
the amount of treatment we had to deliver for youth. We knew
what would impact various criminogenic risks. We had to reinvent
our entire operation subject to that linchpin, that point.

So, making sure every youth has is getting the right amount of
treatment, every youth is getting the right amount of dosage in the
right way. We set out with this ambitious goal of 25% reduction in
the risk to re-offend by 2021.

I am excited to be able to report that that’s actually 26%. So, we
beat our goal, just barely. So, thank you for that question.

Mr. OWENS. I will yield up my time. Let me just say thank you
for your work, and this is the way we should look at best practices.
All our states can benefit from this. So, thank you again, Mr.
Peterson, I appreciate it.

Ms. JACKSON LEE. The gentleman’s time has expired. I now rec-
ognize the Chair of the Full Committee, Mr. Nadler.

Chair NADLER. Thank you. Mr. Stevenson, the Supreme Court
has ruled several times in the past 15 years or so that children are
constitutionally different from adults and must be treated dif-
ferently for the purposes of sentencing.

Can you tell us what these decisions mean for us as policymakers
and how they should inform our work in reforming the way the
criminal justice system treats children?

Mr. STEVENSON. Yes. I think it’s been really important that we
have the courts intervene in this way. As was indicated earlier, in
2005 the Court recognized that we could no longer execute chil-
dren. They rooted that decision based on an analysis of what we've
learned about child development.

We know that children are biologically different. Children
change, it’s the hallmark of being a child. What was interesting,
Chair, is that we get this. That’s the reason why we don’t let chil-
dren drink, we don’t let children smoke, and we don’t let children
vote. We have all these restrictions, every State in the country rec-
ognizes that children are different than adults.

The area where we have failed to make that recognition is in the
criminal justice system. When we began prosecuting children 13-
years old, putting them in the adult prisons, 9-years old, when we



71

started doing that, that’s when we created the crisis that we are
talking about today. There’s a long line of cases.

In Graham, the Court recognized that imposing life without pa-
role sentences on children makes no sense because children would
change. The argument essentially was that it’s cruel to say to any
child of 13-years old that you are beyond hope, beyond redemption.
That you are fit only to die in prison. That’s what states are still
doing. That’s what the federal law still does.

That’s why believe it is so urgent that the legislatures catch up
with this understanding that has been articulated. Mental health
professionals have been preaching this for a very long time. We
now have a critical need on the legislative side, given where the
Court seems to have drifted in the last year.

Chair NADLER. Well, thank you. We must give all children a sec-
ond chance to live up to their full potential as adults. An invest-
ment in the future of our children is an investment in the future
of America.

April was Second-Chance Month, and the Administration spoke
and called for automatic juvenile expungement and sealing of juve-
nile records to allow a successful path forward in their education
and gainful employment.

Ms. Levick, as the Biden Administration has aptly stated and
states across the country, protections for individual—for juvenile
records are inadequate. What should a concerted effort between the
Federal Government and the states look like to allow kids a viable
second chance?

Ms. LEvick. I think that there are three critical issues that are
raised in thinking about Second-Chances Month, and thank you for
that question. There are three issues. One certainly is providing for
automatic expungement of juvenile records and sealing of records.
The Federal Government can certainly incentivize those practices.

We know that even juvenile records can significantly adversely
impact education opportunities, employment opportunities, and
housing opportunities for our youth. So, thinking about automatic
expungement is a critical way to avoid those kinds of challenges
that our youth don’t need to face.

It’s also true that extreme sentencing—abolishing life without
parole as we’ve already heard about in this hearing is critical to
thinking about second chances. The whole premise of the Supreme
Court decisions in recognizing that youth not only should have
hope, but that they also are entitled to second chances because of
their capacity for change. Eliminating life without parole for chil-
dren is critical to thinking about second chances.

The final suggestion that I would make is with reference to fines
and fees. Fines and fees can have extraordinarily devastating im-
pacts on both children and on their families. Why should families
and kids have to make choices between paying those fines and buy-
ing groceries?

Those fines and fees can also follow children after their juvenile
delinquency experience. It can manifest itself in civil judgments
that follow them, and again can inhibit those opportunities that
these youth should have for employment and housing and school-
ing.
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I think these are three critical areas where the traditional role
of the Federal Government incentivizing states to adopt best prac-
tices can be undertaken here.

Chair NADLER. Thank you very much. Mr. Toleafoa, what are
some of the measures your organization are reviewing that would
address this problem to provide a second chance to juveniles?

Mr. TOLEAFOA. So, the organization I work with, CJdJ, obviously
we work just around the JJDPA. Also, really getting youth in-
volved, I think that’s really one of the main things is when we’re
giving—when we’re thinking about giving them the second change,
not really just thinking okay, yeah, here’s a good idea. I think, this
would work for them.

Actually, getting them involved, and asking youth, hey, what
would work for you, instead of coming up with an idea of our own
and thinking that it’s going to work for them. So that’s, I think
would be one of the most important things is really just getting
youth involved.

b Cll{lair NADLER. Thank you very much. My time is expired, I yield
ack.

Ms. JACKSON LEE. The Chair yields back. I now recognize Mr.
Chabot for five minutes.

Mr. CHABOT. Thank you, Madam Chair.

Juvenile justice is predominantly a State and local issue, not fed-
eral. Over 800,000 juveniles a year are referred to the State or
local courts. Of those, there’s usually around 60,000 that are incar-
cerated.

As of this morning, there are 20, 20 out of 60,000 that are on fed-
eral issues. Those are not housed in federal facilities; they’re
housed in State or local facilities.

Now, where there is a federal issue is immigration. The Biden
border crisis, their failure to resolve this. This Administration’s re-
fusal to enforce our immigration laws.

Its policies that incentivize the drug cartels, who exploit children
and juveniles and put the public at risk. That’s what we ought to
be talking about, that’s what we ought to be doing something
about, and that’s what I intend to devote my time here this morn-
ing to.

Ms. Vaughan, it’s your testimony, is it not, that the current Ad-
ministration, the Biden Administration, reversed policies imple-
mented by the previous Administration, and that’s resulted in a
huge influx in illegal entries into this country, many of those unac-
companied minors. Is that correct?

Ms. VAUGHAN. Yes, it is correct. There are a number of policies
that have been reversed. First, the construction of the border wall
was suspended. The title 42 public health-based expulsions of ev-
eryone arriving illegally have been eased now so that unaccom-
panied minors and most families arriving with kids are allowed to
come in and then released into the country. It’s basically the rees-
tablishment of catch and release.

The cooperative agreements with some of the countries in the re-
gion to share the responsibility of offering safe haven to asylum
seekers, those are all in limbo now.

Also, importantly, basically what amounts to a freeze on interior
immigration enforcement also—and it has helped send the message
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that if you can get to this country illegally, you will be allowed to
enter, and you will not face a threat of immigration enforcement
for the foreseeable future.

So, all of this—and this sends a very powerful message that they
actually call, as I mentioned, la invitacion, that’s it’s an invitation
for people to pay criminal smuggling organizations to come here be-
cause they know they will be successful.

Mr. CHABOT. Thank you. Those criminal drug organizations, the
c}a;rt(?)ls and the gangs, they’re profiting immensely from this, aren’t
they?

Ms. VAUGHAN. Yes. I've seen estimates that it’s a multibillion
dollar industry every year. The more that they can make off of
smuggling families and kids and others here, the stronger they be-
come and the more difficult it is for law enforcement to deal with
them. The more money they have for bribes, the more resilient they
are and the less likely they are to give up this illegal trade.

Mr. CHABOT. According to your statement, you indicated that the
border patrol agents estimate that for every one illegal crosser that
they actually apprehend, there’s another one, two, or three who's
able to evade their capture and gain entry into the U.S.

So, it’s the numbers that we hear on TV, etc., the numbers are
actually far more than we hear about, isn’t that true?

Ms. VAUGHAN. That’s right, because of the number who are get-
ting through successfully because the Border Patrol is distracted by
dealing with the arriving families and kids, and because there are
not enough barriers along the border, there are not enough Border
Patrol agents, they don’t have enough support from the National
Guard. Only Texas has invested some of its resources into assisting
the Border Patrol in controlling this.

We're concerned about those so-called gotaways especially be-
cause that’s where most of the criminals and prior deportees and
others that we really need to worry about—

Mr. CHABOT. Well, let me stop—

Ms. VAUGHAN. They’re in that group.

Mr. CHABOT. Thank you, let me stop you there because I've only
got a short period of time. So, the gotaways that you talked about,
so they’re not in the system at all. So, we therefore have no infor-
mation about who they are. We don’t know the purpose of their
entry. We don’t know whether they have a criminal record. You
mentioned MS-13.

We don’t know if these folks are connected with MS-13, al-
though, we know an awful lot of them are. We don’t know whether
they have COVID, we don’t know if they have tuberculosis or hepa-
titis. We also don’t know in whose neighborhood these people are
going to ultimately end up in, is that correct?

Ms. VAUGHAN. That’s exactly right. They're spreading out across
the country. We don’t even know where they came from, and we
know that people are coming from all over the world.

Mr. CHABOT. Thank you. My time’s expired, Madam Chair.

Ms. JACKSON LEE. The gentleman’s time has expired. Thank you
very much. I just want to remind Members that we’re here for the
juvenile justice pipeline and the road back to integration.

Also, that children arriving unaccompanied from Central Amer-
ica are fleeing gang violence, not bringing it, and the increased lev-
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els of domestic, gender, and gang-based violence in these countries
leave young people with no choice but to flee or face gang recruit-
ment.

Mr. CHABOT. Madam Chair, point of order.

Ms. JACKSON LEE. Face atrocities—

Mr. CHABOT. Point of order, point of order.

Ms. JACKSON LEE. So, let me yield now to the gentleman from
California.

Mr. CHABOT. Point of order, Madam Chair.

Ms. JACKSON LEE. I understand.

Mr. CHABOT. I would just note, I would ask that the—

Ms. JACKSON LEE. You'll be next. I'm going to recognize you, just
a moment. Just a moment. You'll be next, thank you. The gen-
tleman is recognized.

Mr. CHABOT. I would just ask if it’s appropriate for the Chair to
basically comment and get additional time over and above her 15,
excuse me, her five minutes.

Ms. JACKSON LEE. Yes, it is.

Mr. CHABOT. To comment on virtually every person on this side
and to disagree with the witnesses and us.

Ms. JACKSON LEE. Mr. Chair, Mr. Chabot. Mr. Chabot, it is the
prerogative of the Chair to clarify the title of the hearing, and
that’s what we did. Thank you.

Mr. CHABOT. Well, I disagree, but you're in the majority.

Ms. JACKSON LEE. Thank you, Mr. Chabot.

Ms. BAss. So Madam Chair, Mr. Chair—

Ms. JACKSON LEE. Ms. Bass from California is recognized for five
minutes.

Ms. Bass. Why, thank you, Madam Chair.

Ms. JACKSON LEE. Thank you.

Ms. BAss. Mr. Chair Nadler, and Ranking Member. Thank you
so much for having this hearing, because my view of this hearing
is that it’s an opportunity to really look at a system that I believe
is profoundly out of date and needs to be changed fundamentally
to be consistent with the science that we know today.

So, I want raise some of those fundamental questions. One of
them, similar to my colleague Mr. Owens. Mr. Owens started an
at-risk youth project that I'd like to know more about. I did the
same in South Central Los Angeles.

I found that working with some of the most challenging teens
that if they have an opportunity at a future and a life, they will
go for that and they will not go toward a life of crime. That’s not
a normal way to go.

So, I wanted to raise a question, and I wanted to ask Mr. Steven-
son, who I think should get a Nobel Prize, and Ms. Levick, why do
we arrest kids for status offenses? Why do have status offenses?

What I found in South Central is that that was the gateway to
a long life of interacting with the criminal justice system, whose
families could not afford to take them off the escalator into prison.

I want to compliment my colleague, Steve Chabot, he, I see he
left, but I invited him to come to my district and meet some of the
youth and see some of the programs. He did that. I appreciated
that, because we cannot just say you can throw the life of a kid
away. Kids don’t come in isolation, they come with families.
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So, can you please tell me why do we have status offenses? Why
don’t we just eliminate that?

Ms. LEVICK. Well, we certainly should not be prosecuting and ar-
resting children who are effectively charged with status offenses at
all. Your points are all well-taken. We're essentially trying to pun-
ish children for acting like children.

We are singling them out for conduct that is not remotely crimi-
nal, that does not require the attention of law enforcement or other
stakeholders in the justice system. We harm them greatly.

What we know from our experience, and certainly Mr. Peterson’s
experience in running the system in Utah, children don’t benefit
really from their engagement with the juvenile justice system.
When we put them into that system, we always risk harm, every
day there’s a potential to risk harm to those children, and certainly
sometimes to their families.

Ms. Bass. Thank you. Let me, before I run out of time—

Ms. LEvICK. Okay.

Ms. Bass. Let me ask Mr. Stevenson to comment on that as well.

Mr. STEVENSON. Yes, Representative, I think it’s a really impor-
tant question. We didn’t always do it. That’s why I think it’s so
necessary that we recognize that we don’t not have to stay on this
path. It’s in the 70s and the 80s that we began criminalizing people
for things that really weren’t crimes.

We said that people who are drug-addicted and drug-dependent
are criminals. We could have said that people have a health prob-
lem and need a healthcare response. Making status offenses crimes
and treating children like criminals was the consequence of what
I call the politics of fear and anger.

That’s why these interventions that you’re hearing about in Utah
that you've talked about in Los Angeles are so important. I abso-
lutely believe that when we framed best interest of the child as the
dominant, controlling principle for how we dealt with children, we
didn’t put children in custody for status offenses.

Ms. Bass. Well—

Mr. STEVENSON. We need to return to that frame.

Ms. Bass. Well, I would argue that we still don’t put certain chil-
dren in prison. So status offenses, as I'm aware of, really are only
problematic with children who are low income or kids of color.

I don’t know, because in my district part of my district is very
affluent, does not look like me. I just never heard of a kid being
ticketed or arrested for truancy or a status offense. So, I do want
to ask a question about Utah, because I know Utah has wonderful
examples. Does your agency deal with the for-profit part, the Se-
quel Youth and Family Services, Lava Heights Academy, and Fal-
con Ridge? How do you interact with the profit? Because, I also
}hink,dthat’s one of the fundamental things that needs to be trans-

ormed.

Mr. PETERSON. Yeah, thank you for that question. So, we operate
ourselves all of our detentions, shelters, and early intervention pro-
grams. We do contract with providers for a lot of our community
placements. We don’t currently contract with Sequel, for example.

What we do is, so most of our youth, actually, they are ordered
into state’s custody are actually served in the community, so in a
residential treatment.
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Ms. Bass. So, if you don’t contract with Sequel, which MSNBC,
there was a special done on them, I'm sure you're aware of that.

Mr. PETERSON. Mm hm.

Ms. Bass. Do you have any ability to supervise them? Do you
have any authority over them?

Mr. PETERSON. Well, I don’t directly, but our, in our state, our
Department of Human Services Office of Licensing does have regu-
latory authority over any license providers in the state.

Ms. Bass. So, I don’t think our kids should be subjected to a for-
profit industry. I also don’t think that only some kids—well, I don’t
think status offenses should exist, period, because it is a pathway
to prison.

I yield, I'm done.

Ms. JACKSON LEE. The gentlelady yields back. I now yield time
to Mr. Tiffany for five minutes.

Mr. TirFANY. Thank you, Madam Chair.

First, Mr. Stevenson, I really appreciate the comment you made
in regards to children are different. We don’t have them drink and
smoke and vote.

I would just urge you to contact some of my colleagues who want
children to vote and put bills forward suggesting that they should
vote. I would suggest that you may want to contact some of them
and share that with them.

Also, I just want to comment, Ms. Levick, I really do agree what
you were saying in regards to fines and fees can be a real anchor
for, especially when somebody comes out of incarceration.

I saw it when I was in the State legislature, some of the really
heavy fines and fees, that it is a real burden once you get out of
incarceration to be able to handle that. So, I really appreciate that
you mentioned that.

I just wanted to ask a question of Mr. Peterson. You cited, I be-
lieve it was the Pew model that you guys used. Did you do some
things differently than what the Pew model was or what some
other states that perhaps led in this direction before you? Did you
do a few things differently than some other states kind of adapted
to your situation?

Mr. PETERSON. I don’t think significantly, no. I think that we pri-
marily followed the Pew model and engaged with a pretty com-
grehensive working group to first establish—in looking at our own

ata.

So, there’s always going to be different data points in every sys-
tem that might control the situation. No, I think in general that
is what we implemented.

Mr. TirFANY. Okay, and your working group, was it just within
the state, or did you work across State lines?

Mr. PETERSON. No, just within the state.

Mr. TIFFANY. Yeah. Because I think it’s really important, I mean,
it’s great to have a hearing like this at the federal level, but it real-
ly seems that if we want to see innovation and creativity being
used here, it’s once again, go to the states, the laboratory of the
states, allow them to create the models.

We use this cookie cutter approach, which really is a continual
theme that is going on here, at least in the two committees I sit
in, Judiciary and Natural Resources, where we just look to the Fed-
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eral Government to try to solve problems, we’re going to create
more problems that we can’t handle.

So, Ms. Vaughan, you’re saying there’s a connection, there could
be a connection between the border crisis and the number of youth
offenders that are out there?

Ms. VAUGHAN. Well, there’s no doubt that there’s a connection
between the border crisis and the influx of unaccompanied minors
and families with kids with the resurgence of certain transnational
street gangs, especially MS—13. This is well known at state, local,
and federal law—Dby state, local, and federal law enforcement agen-
cies.

This gang, MS—13, is based in El Salvador and specifically sent
out a directive a few years ago to its cliques in the United States
to take advantage of the lenient border policies on unaccompanied
minors to grow their ranks to import new foot soldiers, essentially,
for these cliques to increase the gang’s revenue.

They also set about recruiting among the newly arrived youth in
the communities where they were located. For example, there was
a DACA recipient who was a member of MS-13 who was working
at middle school in Maryland who had contact with other kids and
was able to use that to benefit the gang.

There have been numerous other cases where the gang benefitted
by being able to bring in new recruits. They’re going to benefit now
by this new influx and also the lack of interior immigration en-
forcement that will be directed against them.

Mr. TIFFANY. So, you're saying in all likelihood that we’re going
to see with UACs coming in as they have been over the years and
unprecedented numbers now coming in, and by the way, unprece-
dented is the term that the Border Patrol uses, that some of them
are going to end up in the juvenile justice system. Is that correct?

Ms. VAUGHAN. It’s inevitable. Obviously most of the kids who are
coming here are not potential offenders or gang Members or going
to end up in the justice system. The problem is that many of those
who arrived as unaccompanied minors who are in the justice sys-
tem are going to contribute to the problems. They have taken ad-
vantage of these lenient offenses.

So, not all newly arrived kids are going to be criminals or gang
Members. Of the new criminals and gang Members that we're en-
countering, and that law enforcement is encountering, many of
those entered as unaccompanied minors.

Mr. TiFraNY. I'll conclude, Madam Chair, but first I want to
thank everybody for their testimony. I think it was really some in-
teresting testimony. To say that there is not a connection, as the
Chair did, between illegal immigration and the juvenile justice sys-
tem is simply inaccurate.

We are seeing—when you have unprecedented numbers that are
facilitated by gangs, gangs that are on the other side of the border
as well as in the United States of America, there is going to be an
impact on the juvenile justice system.

I yield back.

Ms. JACKSON LEE. I thank the gentleman and will clarify that in
going forward. It’s my pleasure now to yield five minutes to the
gentlelady from Florida, Ms. Demings.
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Ms. DEMINGS. Well, thank you so much, Madam Chair, and
thank you to our witnesses for joining us today. I also want to
thank the Chair for this very important discussion.

I've worked as a social worker working with foster care youth,
and I'm sure everybody in this hearing can imagine their stories.
I've also, I've spent time as a law enforcement officer and worked
as a detective sergeant and a detective in the crimes against chil-
dren unit. As a police chief, I started a youth program specifically
designed to help at-risk youth.

I clearly believe that every child deserves to have an opportunity.
I think it’s incumbent upon us as leaders, whether local, state, or
federalci to design programs that give children every opportunity to
succeed.

I think we fail as a system when we fail to address those quality-
of-life issues that plague children in the first place when we leave
those quality-of-life issues to the juvenile justice system to solve.

I do believe this is an appropriate forum, as Members of Con-
gress, to look at states who may have programs that provide best
practices that we certainly can adopt. As we have a discussion
about many other issues and we are looking at what states are
doing, some of those states were trying to prevent those things.
Other states that are doing it correct regardless of what the issue
is.
I think we’re smart when we try to adopt best practices, espe-
cially I see investments in children’s lives as a major investment
in our future.

So, Mr. Peterson, if you could just talk again about the impor-
tance of intervention, and how if we’re going to give children an al-
ternative to incarceration, how important intervention is into doing
that.

Mr. PETERSON. Yeah, thank you, Representative. It is absolutely
critical. Like you said, we can’t address all when you start talking
about the social determinants of health economic instability and
housing instability and healthcare instability, we’re not that well-
positioned to do that in juvenile justice.

We're going to do our best, and we’re going to do everything we
can to focus on reducing criminogenic risk factors. Fundamentally
what we have to do and the whole vision of reform is to be able
to reinvest, to flow resources into communities so that youth can
stay there, and they can thrive.

So, this takes a lot of innovation. It takes an endless amount of
partnership. Finding ways to listen, to hear.

So, our schools, for example, what’s the challenge you're seeing?
We recognize and we have a shared philosophy that we don’t want
to send a kid in front of a judge for truancy. I shouldn’t say it’s
completely shared, but it’s a journey. Then like you said, how do
we then help, how do we then help?

So, we partner. I have staff in some school districts where they
actually go, and they’re staffing cases with the social workers in
the school and recognizing, okay, maybe this family needs some
more intensive treatment.

We the ability to actually fund, it can by youth or family, ther-
apy, counseling, skill-building, and family group. It kind of goes a
whole range. We have that ability because of reform.
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Ms. DEMINGS. Thank you so much, Mr. Peterson, for that. Spe-
cifically talking about schools, Ms. Levick, thank you as well for
mentioning that we’ve come a long way. We still obviously have a
long way to go. How we’ve seen the reductions in the number of
arrests leading to the reductions in incarcerations.

I want to talk to you too about how can schools play kind of a
greater role in fostering those reductions that we see. If we know
that the overwhelming majority of people in our prisons around the
United States are Black and brown and that they did not graduate
high school, how can we continue to see those reductions in arrests
and incarcerations by the school playing a better role in the proc-
ess?

Ms. LEVICK. Yes, thank you, Congresswoman Demings, such an
important question. I think it’s important to start out by saying
that roughly 39% of youth in the juvenile justice system don’t grad-
uate from high school. So, that’s precisely the problem that you've
identified.

I think that schools play a critical role, first, by not sending chil-
dren into the juvenile justice system. So, we need to really be re-
thinking about I think we lost our way in the last 20 years or so
in [l)lushing school resource officers into the schools, seeing schools
really—

Ms. DEMINGS. Who were placed in the school, by the way, ini-
tially for drug, you know—

Ms. LEVICK. Exactly.

Ms. DEMINGS. Addiction prevention.

Ms. LEvICK. Now, they’ve become—

Ms. DEMINGS. For prevention purposes.

Ms. LEvICcK. Now, they’ve become feeders—

Ms. DEMINGS. That’s right.

Ms. LEVICK. Into our youth justice system. That’s exactly what
we saw in the Kids for Cash case. All of those kids were coming
from the school system. These were kids who committed really triv-
ial misconduct, not even offenses.

So, I think that we need to start by focusing on schools as places
of education. We need to recognize that we spend more money on
incarceration than education. We need to change to that funding
balance. We need to invest in schools, and we need to invest in
communities.

I think your opening comments—the juvenile justice system can’t
solve the ills that plague our communities and that plague our
families and our kids. It’s not going to fix those problems. So, by
investing in smart services and really investing in education that’s
how we're going to find our way out of this.

Ms. DEMINGS. Again, thank you to all our witnesses, and thank
you much for the important work that you are doing, all in this
space. Madam Chair, thank you for being such a visionary and for
this hearing. I yield back.

Ms. JACKSON LEE. The gentlelady’s time has expired. Thank you
very much. Let me now yield to Mr. Massie for five minutes.

Mr. MAsSIE. Thank you—

Ms. JACKSON LEE. You're welcome, thank you.

Mr. MassiE. Thank you, Madam Chair. Instead of asking one
witness five questions, I'm going to ask all five witnesses the same
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question. Before I do that, I'd like to introduce into the record two
articles, and this will give you an idea of the question I'm going to
be asking you all.

The first article appeared in The Atlantic, and it’s by Elder G.
Yusef Qualls, retired pastor and criminal justice advocate. The arti-
cle is titled “Kyle Rittenhouse Deserves the Kind of Mercy My Son
Did Not Receive”. It appeared in The Atlantic.

The second article is by Marcy Mistrett. She’s the CEO of the na-
tional advocacy organization called the Campaign for Youth Jus-
tice. This appeared in LA Progressive, and the title of this article
is “Not Even Kyle Rittenhouse Should Be Tried as an Adult.”

So, I ask unanimous consent to introduce these two articles into
the record.

Ms. JACKSON LEE. Without objection, so ordered.

[The information follows:]
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The Atlantic

IDEAS
Kyle Rittenhouse Deserves the Kind of Mercy My
Son Did Not Receive

To a great many people in this country, my son deserves to die in prison. To
another great many, Kyle Rittenhouse deserves the same fate. Neither outcome is
just.

OCTOBER 20, 2020

Elder G. Yusef Qualls

Retired pastor and criminal-justice advocate

CARLOS JAVER ORTIZ f REDUX

Kyle Rittenhouse, the 17-year-old who was charged with shooting and killing two
people during protests in Kenosha, Wisconsin, is just a year older than my son was
when he was convicted of murder and sentenced to life without the possibility of
parole. To a great many people in this country, my son deserves to die in prison. To
another great many, Rittenhouse deserves the same fate. Neither outcome is just.

What Rittenhouse is accused of doing is abhorrent. While thousands rose up to
protest police violence in the aftermath of the shooting of Jacob Blake,
Rittenhouse’s response was to arm himself and travel to a city not his own, out of a
professed desire to defend businesses and private property. As protesters and
counterprotesters clashed, eyewitness accounts and video footage suggest that he
shot one man, killing him, and when protesters ran after him, he shot two others,

killing one.

His supporters, who say he is a patriot and acted in self-defense, have sent hundreds
of thousands of dollars to his legal fund. Rittenhouse is currently being held ina
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Under Wisconsin law, Rittenhouse can be charged as an adult, and if convicted,
could face a life sentence without parole. Despite the anger I have toward him and
his supporters, I feel strongly that Rittenhouse should have the kind of mercy that
my son—and so many other predominantly Black and brown children—did not
receive. He is too young for such a harsh punishment.

[ Brandon L. Garrett: Life without parole for kids is cruelty with no benefit ]

My son Yusef was only 16 when, drunk and high, he drove with two men to a
house in Detroit where one murdered two women. Afterward, Yusef’s mother drove
him to the police station to tell officers what had happened. He was never free
again. He was not the shooter, but he was charged as an accomplice, with two
counts of premeditated murder, among other charges. After the trial, the judge gave

him the mandatory sentence for that crime in the state of Michigan: life in prison
without the possibility of parole.

Yusef is now 41 years old. While incarcerated, he has lost his mother, his brother,
and last month, his sister. His good friend—another juvenile lifer who was weeks
from his freedom—recently died of COVID-19. Even though Yusef has grown up
behind bars, he is an artist, a mentor, a leader, a facilitator, and a friend to many.

American law is already a bit more merciful now than when Yusef was convicted. In
2012, in Miller v. Alabama, the Supreme Court prohibited mandatory life sentences
without parole for juveniles convicted of any offense, including homicide. In 2016,
the Supreme Court determined that the ruling in Miller should apply retroactively.
‘Those decisions stemmed from scientific data and testimony showing that the
minds of adolescents are not fully developed until they reach their mid-20s. As
such, juvenile mandatory life without parole constitutes cruel and unusual
punishment under the Eighth Amendment. Four years have passed, and nearly
1,000 juvenile lifers are still waiting to have their sentences reviewed. My son is one
of them. When the hearing does happen, his lawyers will ask the judge to reduce
his sentence to time served.
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stupid. I also saw more than just youth. Rittenhouse and my son are a product of a
country built on fear, violence, and hypocrisy. Yusef was in that car 25 years ago
because of his youth and impulsive desire to fit in, bur also because of poverty,
shame, isolation, and the ever-present violence in our Detroit neighborhood.
Rittenhouse was in Kenosha with an assault rifle because of youthful impulsivity,
bur also because of a country that has told him again and again that Black people in

the streets are dangerous, even if they're protesting racism.

Yusef Qualls and Elder Qualls (Courtasy of Elder Qualls)

What kind of country has made killers of so many young people? The law doesnt
answer that question or attempt to address the underlying factors that brought our
kids to this point.

IFT am advnraring ra free mr ean far a crime he cammitred when he wae anlv 16
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accountable, but the courts need to recognize that he is, in fact, a child, and he

should not die in prison for decisions he made as one. Years from now, he may

become someone unrecognizable from his 17-year-old self. And like every other
person sentenced as a child, he should be given the chance to redeem himself.

[ Read: A prison lifer comes home |

I don't make this decision easily. I understand well how one—driven by vengeance
—would justify seeking the maximum punishment for a person whao is accused of
taking human life. I understand because I once felt the same way.

In addition to being the father of a son in prison, I am also the father of a murdered
son. My eldest was in his 30s when he was shot during a botched ATM robbery. He
was the random victim of an assailant who left home armed and ready to do harm.
Enduring his untimely death—and then having to stare into the face of his dazed,
apathetic assailant in court—was immeasurably painful, and brought me to the
very edge of my faith. But the experience was also instrumental to my advocacy
today. I knew I could not stand on behalf of my youngest son withour forgiving
and advocating for those people, especially young people, entangled in this faulty
system. My trauma was not healed by caging yet another person. It only made me
feel worse.

We are, so many of us, victim and victimizer. Those most harmed are so often those
who commit harms against others. It is difficult to find mercy and have the
emotional flexibility to reckon with those truths.

I understand that precedent is very much a part of legal practice, and as such, I
hope a precedent is established in Rittenhouse’s upcoming trial that would extend
to others—especially those from Black, brown, poor communities, whom the legal
system treats with particular harshness and then casts away and forgets. I ask for
justice for the people who lost their life, as I asked for justice for my eldest son. For
my youngest, and for Rittenhouse, I also ask for mercy. I know that both justice
and mercy can coexist. I just hope the courts recognize that too.

ELDER G. YUSEF QUALLS is 2 retired pastor, community leader, and criminal-justice advocate
who provides mentorship for people who went o prison as children.
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Not Even Kyle Rittenhouse Should Be Tried
as an Adult

enosha, Wis., dominated
headline news in late

August, due in part to the actions
of 17-year-old Kyle Rittenhouse
of lllinois, who was arrested for
allegedly killing two protesters
and injuring a third. To some
observers he acted in self-
defense, to others he acted in
the name of white supremacy.

The pieces of the story that
remain consistent, regardless of
one's politics, is that two families
are grieving and a child is again
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being charged as an adult in
Wisconsin.

As the CEO of § national
advocacy organization,

Justice,
| have spent The past seven
years advocating for states to
change their laws and practices
toward the treatment of children
who are charged, sentenced and
incarcerated as if they were
adults. Much of my ire has been
directed to Wisconsin — one of
only three states that still
considers every 17-year-old as
an adult in the eyes of the law,
regardless of their crimes
(Georgia and Texas are the
others). The state has charged
and sentenced three children
younger than 12 as adults in the
past six years.

Unequivocally | stand against these practices — as brutal, human rights violations, that undermine
public safety and our nation’s century-long belief in the ability of children to be rehabilitated.

So in the case of this 17-year-old
child, | stand my ground. Kyle
Rittenhouse is still a child — a child
who has been alleged to commit
senseless and avoidable pain and
death, but a child nonetheless. He
is also a child who, by some news
accounts, has received the benefit
of this doubt — that he acted in self
defense, that the police provided

| stand my ground. Kyle Rittenhouse
is still a child — a child who has been
alleged to commit senseless and
avoidable pain and death, but a child
nonetheless.
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him with water and gratitude earlier that night, that he was allowed to leave the state and turn
himself in later, that he is currently being housed in an age-appropriate youth detention facility in
lllinois (a "benefit” that won't be extended once he arrives in Wisconsin, where he will be placed in
an adult jail). Treatment that many say, and to which | agree, would likely not be extended if he
were Black or brown.

This case cuts to the soul of the conflict in our country. It is why we are having these protests to
begin with. They test our moral compass and the type of future we are building for our children.
There are many values that are challenged: Our sanctity of childhood and the belief that every
person is more than the worst thing they have ever done; our call to end the structural racism that,
had Kyle been Black, would have led law enforcement to presume his carrying of a weapon was
an act of aggression and not self-defense, and that easily could have led to his injury or death. Our
desire to live out the practice of restorative justice and healing even in the face of unspeakable
loss and tragedy; to seek peace and not just punishment.

| believe we can rise to this challenge. Wisconsin legislators can use this tragedy as a point of self-
reflection to examine the way it treats its children. Law enforcement can examine their behavior in
response to a white armed child versus a Black one. Let us not let this moment of deep pain and
loss turn us into a society of retribution. We have endorsed that failed strategy for far too long.

hese are difficult things to ask of us, a nation-divided
T right now. But they are questions we must wrestle with if
we are to ever evolve into a country that is better than the worst
thing we have ever done.

Marcy Mistrett
The Imprint

This story originally appeared in The Imprint, a daily news
publication dedicated to rigorous, in-depth journalism focused
on families and the systems that impact their lives.
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Mr. MAsSIE. Thank you, Madam Chair. So, that should give you
an idea what my question is going to be. No surprises or gotchas
here. I know you’re not going to be jurists and you won’t be judges
and you can’t know, possibly know all of the circumstances of this
situation.

What we do know is he was, Kyle Rittenhouse was 17, and he’s
been accused of felonies and he’s being tried as an adult in Wis-
consin.

I'll start with you, Mr. Peterson. Please be brief, I want to give
everybody a chance to answer the question. Should Kyle Ritten-
house be tried as an adult?

Mr. PETERSON. No, I don’t believe so.

Mr. MAsSIE. Thank you very much. Ms. Levick.

Ms. LEVICK. I support that. I think that the science has taught
us what we need to know about children. Kids are different, and
we should treat them differently.

Mr. MAsSIE. Thank you, Ms. Levick. Let’s see, Mr. Stevenson.

Mr. STEVENSON. No, I agree with the panelists. I will note that
there’s a 14-years old named Omar Ninham in Wisconsin who has
been tried as an adult and sentenced to life without parole. What
I want to do for Kyle Rittenhouse I want to do for the hundreds
of other children in Wisconsin.

Mr. MasSIE. Understood. Then finally I want to ask Aaron
Toleafoa what your opinion is.

Mr. TOLEAFOA. No, I don’t think he should be tried as an adult.

Mr. MAsSIE. Then Ms. Vaughan, should Kyle Rittenhouse be
tried as an adult?

Ms. VAUGHAN. I don’t know. I don’t have an opinion on that. I
do know that the border crisis and other problems with our immi-
gration system are making it much more difficult to resolve this
pipeline problem into the juvenile justice system. I think that is an
appropriate thing for Congress to be focusing on right now during
this crisis.

Mr. MAssIE. Well, I thank you all for answering the question to
the best of your ability. I'll give you my opinion. I think it—but let
me condition it. You were nice enough to give a short answer and
I'll give the longer answer myself.

I think it should be left up to the states. In Wisconsin, unfortu-
nately, Mr. Tiffany isn’t here and I'm talking about Wisconsin, but
in Wisconsin, 17-years olds are regularly tried as adults. I do be-
lieve it should be left up to the states. I believe he acted in self-
defense, that’s just an opinion, I'm not a jurist or a judge.

If he’s going to be tried, I think he should be tried as a juvenile.
He was 17, he should not be tried as an adult. I agree with the
four witnesses here who gave me a straight answer, I thank you
for doing that. He shouldn’t be tried as an adult.

Adding to the absurdity of this case, he’s also being tried for a
misdemeanor crime of being a minor in possession of a firearm. So,
he’s being tried for a crime that only applies to minors while simul-
taneously being tried as an adult.

The only thing that would be more ridiculous, if they tried him
for the crime of being a minor in possession of a firearm as an
adult. That’s almost how ridiculous this case is.



91

I thank you for not having a double standard. I thank you for
standing up for the rights of all juveniles. I hope that Kyle Ritten-
house sees justice. I yield back the remainder of my time.

Ms. JACKSON LEE. The gentleman yields back, and I now recog-
nize Ms. McBath for five minutes. Thank you.

Ms. McBATH. Thank you, Madam Chair. I just want to thank
each and every one of you that are here this morning, those that
are physically present and those that are virtually here with us
today. Thank you so much for really talking about this extremely
critical and important subject today.

I know that it is critical that we recognize the challenges facing
our nation’s children and that we give them an opportunity to grow
and learn from their mistakes. We have long recognized that basic
principle in our justice system, creating different pathways in the
justice system for youth and for adults.

That distinction exists for a reason. When we erode that distinc-
tion, suddenly our children can end up in a system that wasn’t de-
signed for their needs and their circumstances.

This is especially troubling for those youth who have committed
the so-called status offenses that we have just talked about, actions
or circumstances that are a violation of a law only when they are
committed by a minor, such as skipping school or simply running
away from home.

When kids skip school, we need solutions that put our students
back in the classroom, not in the courtroom. I represent Georgia,
and I'm thankful that Georgia took a good, deep look at how we
were serving our youth in 2013. We decided that there was room
for change.

A council led by Republican Governor Nathan Deal found that we
were spending over $90,000 per year to incarcerate our youth. That
expenditure wasn’t solving anything. More than half of our youth
ended up back in the justice system within three years of their re-
lease.

Thankfully, Georgia redirected our taxpayer dollars toward evi-
dence-based programs and policies. We put an emphasis on data
and to keep evaluating our successes as well as our failures. Be-
cause when we get this right, everyone benefits. Our kids get back
on that path towards success, our taxpayer dollars are used far
more efficiently, and our communities are much safer.

We have to keep working on these very goals, keep these very
goals in mind. So, I thank those of you that are doing this work
every single day. We must work together on a bipartisan basis to
make sure that we’re achieving a more humane environment for
our incarcerated children.

Mr. Peterson, I just want to thank you so much for the work that
you've been doing in Utah. Like Georgia, Utah implemented a
number of reforms, including different responses to low-risk behav-
ior1 and also reducing the involvement of teens in our courts and
jails.

Do you have a sense of which of these reforms was the most im-
portant?

Mr. PETERSON. Yeah. I think that when I look at Utah, that
we've definitely been on a journey. We've had good bones in the
system for a long time, if I can use that phrase. Having a dedicated
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juvenile court bench, having a dedicated probation, a dedicated
agency. The right type of philosophy.

I do think that the most impactful was creating policies, those
hard-line guardrails on keeping low-risk youth out of the system.
I do think that has been the most significant.

When you start looking at our building out to reinvest and to ac-
tually serve youth in their home schools and communities and not
in a jail cell and a courtroom, that’s been the most significant step
in our policy changes.

Ms. McBATH. Thank you for that. Mr. Stevenson, it’s so good to
see you again. I'm so glad to have you with us this morning, and
thank you so much for your commitment to justice, and especially
your work to tell the stories of Black Americans through our his-
tory.

We have to make sure that people understand our country’s his-
tory of racial injustice. That’s the only way we’re going to be able
to achieve equality for all Americans. How can juvenile justice re-
form reduce socioeconomic and racial inequality?

Mr. STEVENSON. Well, I do think it’s a really important issue,
and thank you for that question. Because there are huge racial dis-
parities. When we were looking at children sentenced to die in pris-
on, all of the 13- and 14-year-old children sentenced to die in prison
in this country for nonhomicide offenses were Black. There are
huge disparities.

Even in the schools, the suspension rate for Black children and
Brown children is much higher than non-Black children. So, the
disparities are key. I think the most critical thing is recognizing
that we have to be remedial, we have to be affirmative.

We have to understand that bias, conscious and unconscious, is
implementing and manifesting itself in the way we treat children
of color differently than children who are White. That has to shape
our policymaking.

Some states have done this effective work. They’re being
proactive, being intentional and eliminating racial disparities in
education policy and sentencing policy. I think that has to be a
goal.

Ms. McBATH. Thank you so much. I'm out of time, but Madam
Chair, may I ask that I submit a question to Ms. Levick and have
it answered in the future.

Ms. JACKSON LEE. Absolutely, all Members are allowed to submit
questions into the record and the witnesses will subsequently pro-
vide answers. Thank you so very much.

Ms. McBATH. Thank you.

Ms. JACKSON LEE. Congresswoman, for your line of questioning.
I'm now happy to yield five minutes to the gentleman from Texas,
Mr. Gohmert. Unmute, Mr. Gohmert.

Mr. GOHMERT. Yes, I did, thank you.

Ms. JACKSON LEE. Thank you.

Mr. GOHMERT. Thank you to the witnesses and thank you for
this hearing. 'm very much interested in ensuring juvenile justice
in our nation. I'm so glad that we all agree on that. Appreciate the
witnesses very much.

I find myself again perplexed that the majority would have this
hearing and not address or even acknowledge the obvious elephant
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in the room, as Ms. Vaughan, you testified that February to March
we had 49,000 unaccompanied minors that were gathered in on our
border.

There’s a lot of disturbing scenes at the border, whether its little
children being dropped over the fence, as we saw down in Del Rio,
little bitty children, even a one-year-old. They didn’t get to the bor-
der unaccompanied, they got there through the drug cartels.

I wanted to ask you based on your study and what’s going on
that’s controlled by the drug cartels, what will the drug cartels
likely do to the children whose parents owe money for bringing the
children into the United States?

Ms. VAUGHAN. Well, the cartels and smuggling organizations will
use any tactics or means that they have at their disposal, including
extortion, violence, kidnapping, and other ways to try to extract
payment from the parents or others who pay them to bring the
kids into this country. So, it’s horrifying, some of the things that
have happened to kids.

There are all kinds of abuses that occur because these are crimi-
nals who are doing a criminal business and theyre making so
much money on it that they want to continue.

That’s why we should not have policies that encourage people to
contract and pay criminal smuggling organizations who are brutal
and violent. It’s our policies that are encouraging people to put
themselves in these situations where they can be exploited, abused,
hurt, or taken advantage of.

Mr. GOHMERT. Thank you. It is staggering, and it’s scary what’s
happening to those children. It seems that the cages that were con-
structed during the Obama Administration are not the worst
things that are happening to those children as they’re transported
into sex trafficking and human trafficking, drug trafficking to make
the money to pay back the cartels for bringing unaccompanied to
this country.

Quickly want to point to another problem that has arisen, ter-
rible injustice involving young people. One in particular, Bruno Jo-
seph Cua. He was from Georgia, lived on a three-acre farm with
his parents.

He was arrested February 5 by a bunch of FBI agents in Atlanta.
He was indicted as a high schooler in his senior year, including as-
saulting a police officer, possessing a dangerous or deadly weapon,
which was a little baton that wasn’t used.

We hadn’t even—there’s not even evidence he assaulted anybody
at this point. He was whisked away, held in jail. The Justice De-
partment under—is before Judge Moss. They're arguing that this
18-year-old high schooler should be kept in jail.

He shouldn’t be released, and I'm quoting, “I don’t believe that
home incarceration would work because he’s an 18-year-old who’s
being home-schooled.” That’s Assistant U.S. Attorney Ryan
Buchanan.

So, this case did not arise at him traveling or going different
places. It actually is the case of many dozens of cases of people who
committed a crime that many Democrats did of questioning the
outcome of the federal election.

They’re being punished. He’s being held in jail. He’s a high
schooler. There’s no evidence that he’s some terrible criminal.
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So, we need to address all of this injustice for young people. I ap-
preciate, again, the opportunity. I yield back.

Ms. JACKSON LEE. The gentleman’s time has expired. Now, my
pleasure to yield five minutes to the gentlelady from Pennsylvania,
Congresswoman Dean.

Ms. DEAN. I thank the chairwoman, and I thank you for assem-
bling this important group of testifiers and experts. I thank you for
your focus on our children and on the juvenile justice the pipeline.

Mr. Stevenson, it is good to be with you again. Thank you for
your extraordinary leadership in so many areas of justice.

I wanted to pull a line from your testimony. You said, on page
1, this Congress should adopt new laws that increase the age at
which children can be prosecuted as adults for any crime in the
federal system. As you well know, the United States Supreme
Court in Miller v. Alabama recognized that adolescents as a class
lack the maturity, autonomy, and self-governing capacity of adults.
Could you give us in a more granular way, based, obviously, on the
research and what we understand about children’s development
into adulthood, what Congress should do? What policies and new
laws should we adopt?

Mr. STEVENSON. Yes. Well, thank you for that question, Con-
gresswoman Dean.

First, consistent with those Supreme Court decisions in Graham
and Miller, Congress should pass a law banning life without parole
for anyone in the federal system who is a child. Twenty-five states
have done that. I think that it would send an important signal, not
just to the states, but even internationally, that practice has been
prohibited for some time now.

Second, I do believe we need to create an enforceable ban on
placing children in adult prisons. This is an area where Congress
was really controlling and trying to respond to prison violence at
the State level. The Prison Rape Elimination Act was passed in
2003. It was about controlling a problem in the states. I think this
Congress should fulfill that promise of eliminating that by having
an enforceable ban. Create a private right of action, so that lawyers
can challenge the placement of children in adult jails and prisons.

The third thing I believe the Congress should do is to raise the
minimum age. The gentleman was talking about Wisconsin. I don’t
believe any child should be prosecuted as an adult. I don’t think
we risk public safety when we do not prosecute children as adults.
I think we could do more for children and the larger society by
making that commitment.

Ms. DEAN. Thank you very much.

I would like to follow up with you, also, on the other side of the
juveniles’ experience. Researchers found that juvenile experiences
in correctional facilities can have a critical impact on whether ado-
lescents successfully navigate the transition to adulthood, produc-
tive adulthood. What are some of the hallmarks of that experience
that either determine they will be more successful or they will not
be successful?

Mr. STEVENSON. Yeah, this is where the evidence about trauma
is so important. When you tell children at 5 and 6, at 7 and 8, that
if they make a mistake, they will be suspended, they will be failed,
you actually aggregate their fear, their sense of being targeted and
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menaced. That is why this kind of zero-tolerance policy that we
have seen in the education space has been so disastrous. We now
put children, 6- and 7-year-olds, in handcuffs, and children never
forget that. We put them in police cars. We send them to jails. We
treat them like criminals. That is what I believe we need to pro-
hibit. There are states—you heard about that in Utah—that don’t
permit those kinds of practices. I think we need to see that in more
states.

The ultimate thing, I do think we have to influence educational
policy, Congresswoman. The Department of Education, when they
evaluate schools, when they judge schools, when they grade
schools, they don’t look at suspension rates; they don’t look at ex-
pulsion rates. Many schools have used suspension and expulsion as
tactics to improve performance. That has been a recipe for increas-
ing the criminalization and the traumatizing of young children that
I just think no one should embrace. That is an area where edu-
cation policy could intersect with juvenile policy. We could help a
lot of children be healthy.

Ms. DEAN. Great. Thank you so much. Sorry, my time is so lim-
ited.

Ms. Levick, if I could go to you, you were instrumental in seeking
justice in the Kids for Cash case that took place in my home State
of Pennsylvania, where some 3,000 children were placed in prison
in exchange for financial kickbacks. That judge now is behind bars
himself.

What safeguards were established in Pennsylvania to ensure cor-
ruption, like the Kids for Cash case, does not happen again? What
reforms should we be looking at here?

Ms. LEViCcK. Well, I think one of the critical reforms, of course,
was ensuring the children had a right to counsel. We had too many
children who passed through the courtrooms in the Kids for Cash
scandal that really had no access to lawyers. We found that, with-
out lawyers, they were likely to be placed and more likely to be ad-
judicated. So, that is one critical reform that has been made.

We have also required that judges actually State the reasons for
why they are placing children out of their homes, because we know
that every placement outside the home places children at risk for
greater harms and abuse within facilities.

I am not sure if I should continue.

Ms. DEAN. I thank you for that. I see my time has expired.

Ms. JACKSON LEE. You can finish your sentence.

Ms. DEAN. Oh, go right ahead.

Ms. JACKSON LEE. Finish your sentence.

Ms. LEVICK. I can continue?

Ms. JACKSON LEE. Finish your sentence.

Ms. LEvICK. Oh, I am sorry.

Yes, and I think that what we have seen is that, by really forcing
I think exposure of what is happening behind the closed doors of
the juvenile justice system, has made a significant change in really
holding that system accountable.

Ms. JACKSON LEE. Thank you. Your time has expired.

I now want to recognize Mr. Fitzgerald for 5 minutes.

Mr. F1rrZGERALD. Thank you, Madam Chair.
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My state, the State of Wisconsin, is currently going through a re-
form of juvenile justice, more based on as much changes to the
physical construct of the entire state. There were some issues in a
juvenile facility located in central Wisconsin, but the legislature I
think is trying to wrap their arms around what those reforms and
changes would be. Antiquated facilities are one of the issues that
certainly needed to be addressed.

I wanted to go back some of the earlier discussion. I know Mr.
Tiffany talked a little bit about it. It is kind of this transfer that
has been happening throughout the nation. We talked about a
pipeline of juvenile incarceration and issues related to that. There
really is kind of this operation, this nationwide operation, where
children are being exploited. I think many of us have certainly
dealt with the issues or talked about the issues related to human
smﬁggling and trafficking and the drug-related crimes there as
well.

I wanted to ask Ms. Vaughan, along those lines, as we continue
to see kind of that exploitation, and then, the end result of those
children that are incarcerated, it all goes back to these cartels. We
have actually had federal charges that have been levied against
sgrlne of these individuals coming out of the Milwaukee districts as
of late.

If we don’t stop or hold back the tide of these crimes related to
those issues, how do we address kind of the whole juvenile justice
system? We cannot forecast or predict the amount of juveniles that
are coming into the system right now, and I think that is just as
important as anything we could do kind of on the back end, as
these children are incarcerated.

Ms. VAUGHAN. That is right. We had started to see some lower
numbers in terms of juvenile offenders, but this influx of minors,
many of whom do end up becoming involved in gangs or crimes, ei-
ther to pay off their smuggling debts or the smuggling debts of
their parents that they paid to bring them here, or because they
are vulnerable and exposed to gangs in the schools or in the neigh-
borhoods, all of that is going to complicate and undermine efforts
to improve outcomes for youth.

I have to add, one of the most important things to interrupt this
so-called pipeline is to provide job opportunities for youth. Right
now, we are seeing a very, very low employment participation
among America’s teenagers especially. Teenagers are one of the
groups that are most affected by our country’s failure to control il-
legal immigration. Illegal employment displaces Americans, espe-
cially young people, especially people who lack a high school edu-
cation for whatever reason. It displaces them from job opportuni-
ties and depresses their wages. Access to employment is one of the
things that could keep our youth and others who are vulnerable out
of the justice system altogether because they are gainfully em-
ployed. That is another reason why we want to stem this flow of
uncontrolled illegal immigration.

Mr. FITZGERALD. Thank you very much.

The one other comment I just wanted to make, because it came
up a couple of times and I know there are different titles for them,
but school safety officers. The comment was made that somehow
that is an adverse or a negative force on schools. I have found that,
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whenever you talk to a high school principal or a counselor, the re-
lationships that are built and the understanding that is gained by
these individual officers being within the schools certainly out-
weighs any negativity, you might say, that would be on the back
end of this. I always thought that it was probably the best way for
law enforcement, also, to establish kind of a different profile than
what youth may experience if they end up in a situation with direct
contact with an officer on the street. So, I just wanted to make that
comment.

I yield back, Madam Chair.

Ms. JACKSON LEE. The gentleman yields back.

Now, I yield to Mary Gay Scanlon from Pennsylvania for 5 min-
utes.

Ms. ScANLON. Thank you, Chair Jackson Lee, for holding this
important hearing.

Thank you to our witnesses for testifying here today. I want to
particularly recognize my fellow Philadelphia lawyer, Marsha
Levick, whose decades of work with the Juvenile Law Center has
been so instrumental in ensuring that the phrase access to justice
also applies to children.

Some of my colleagues have expressed concern about whether the
Federal Government has an appropriate role to play with respect
to juvenile justice. My view is less circumscribed, but I want to
focus on a particular federal issue, and that is the Prison Litigation
Reform Act, which governs the circumstances under which an in-
carcerated person can bring a civil rights suit in the federal courts.
The PLRA applies not only to adult prisons, but also to the thou-
sands of children confined in prisons, jails, and juvenile detention
facilities.

My district is home to the now shuttered Glen Mills School, the
oldest school for delinquent boys in the country, founded in 1826.
For years, its bucolic campus masked serious daily violence in-
flicted upon the children placed there. An explosive 2019 report by
the Philadelphia Inquirer revealed years of physical, sexual, and
psychological abuse of the young residents, including broken bones,
{,)hreats, and sustained physical assault at the hands of staff Mem-

ers.

Although the stories from Glen Mills were heartbreaking, they
are not unique. Physical and sexual violence, harmful restraints,
and solitary confinement have been documented in juvenile facili-
ties in almost every state. Unfortunately, states have not ade-
quately protected children. Despite the recent example of the Glen
Mills School in my district, this past March, children were removed
from another facility, the Delaware County dJuvenile Detention
Center in Lima after horrifying reports of abuse.

The purpose of our juvenile justice system is supposed to be re-
habilitative, not punitive. When juveniles in detention are subject
to physical and psychological trauma, it causes disproportionate
harm. From Roper to Graham, Miller, and beyond, the Supreme
Court has long held that juveniles lack the maturity and mental
acuity to be treated as adults in our justice system.

So, Ms. Levick, the testimony we have before us today speaks to
how youth are at particular risk of harm in juvenile and criminal
justice facilities due to their youth and developmental immaturity.
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Can you talk about the Prison Litigation Reform Act, or PLRA, and
how it creates obstacles to young people facing abuse to seek relief
in the courts when the detention system fails to protect them?

Ms. LEVICK. Yes, and thank you for that question.

So, the same folly that I think the U.S. Supreme Court has rec-
ognized in treating children like adults for sentencing purposes is
reflected in the inclusion of children in the Prison Litigation Re-
form Act as it was originally drafted. The assumption that children
can jump through the administrative hoops that PLRA requires,
can file grievances, can figure out how to file grievances—often
youth who are in these facilities don’t even have access to counsel.
In many jurisdictions across the country, lawyers are simply not a
part of that post-adjudication experience.

So, I think the leadership that you have shown in really asking
Congress to change a provision that really makes no sense—it is
not reflective of the difficulties that children face in these facilities.
What it does, of course, is that it places children at great risk.

I have been involved in litigation, of course, in the Glen Mills liti-
gation. I was involved in the litigation in Wisconsin. So, we know
that kids face extraordinary forms of abuse and trauma in these fa-
cilities. If we don’t give them the ability to challenge and to ad-
dress and to fix those kinds of abuses, then we are doing more
harm to our children even than by bringing them into the system.

So, I really think that the bill that you have introduced, it is de-
signed to really spare children these extreme administrative hur-
dles to be able to file litigation. It is critically important to redress
the harms that they suffer inside these facilities. I thank you for
that.

Ms. ScaNLON. Thank you, and thank you for mentioning the Jus-
tice for Juveniles Act. We did pass it unanimously on the House
Floor last term, and I would invite Members of the Committee to
join me again in supporting the bill.

I mean, just to sum up, would it be fair to say that juveniles are
both more likely to be abused while in detention and less likely to
be able to pursue relief?

Ms. LEVICK. I would say that is an excellent summing up of their
dilemma.

Ms. SCANLON. Thank you. With that, I would yield back.

Ms. JACKSON LEE. The gentlelady yields back. Thank you for
that insightful proposal.

I would now like to yield to the gentleman, Mr. Steube for 5 min-
utes.

Mr. STEUBE. Thank you, Madam Chair.

Ms. JACKSON LEE. Thank you.

Mr. STEUBE. Thank you.

We have heard testimony today about violent crimes committed
by juveniles associated with MS-13 and other Central American
gangs, including murder and rape. We have also seen violent juve-
nile crime right here in Washington, DC. This March, in Southwest
DC, 13- and 15-years-old girls murdered a food delivery driver in
an attempt to steal his car. He was just trying to do his job, and
they killed him in broad daylight a little over a mile from where
we sit right now.



99

Violence like this occurs all over the country. For instance, in
2014, in Tacoma, Washington, a 15-years old shot a man at close
range with a rifle during a carjacking. According to a letter by the
victim’s family to the sentencing court, the victim lost use of his
arm for a period and was left not fully able to work or care for his
daughter. The victim is lucky to be alive after he was shot. The
teenager convicted of these crimes would go on to be charged with
a felony count of rioting in prison just two years ago. The convict
I am referring to is Mr. Toleafoa, and he is here today testifying
by invitation of the chair about how he needs more opportunities
in prison.

Despite the horrific nature of these crimes, we continue to hear
calls to not fully prosecute the criminals that are responsible for
these crimes. It is all part of the defund the police agenda. For ex-
ample, a prominent spokeswoman for the Black Lives Matter move-
ment recently said that teenagers have been fighting, and I quote,
“with knives for eons, and we don’t need police to address these sit-
uations by showing up to the scene and using a weapon.” So, I
guess police are just supposed to let people stab each other. This
is a dangerous ideology, and combined with the flow of criminals
at the southern border, it is made even more dangerous.

Ms. Vaughan, I have a couple of questions. In your testimony,
you describe MS-13 and the 18th Street Gang as, I quote, “ex-
tremely vicious and unusually degenerate.” Can you provide some
further examples of the crimes they commit and how juveniles are
involved in those crimes?

Ms. VAUGHAN. Well, there are numerous examples of this. We
have examined about 500 cases of MS—13 arrests nationwide in the
last 15 years. There is sometimes unspeakable violence associated
with these crimes, whether it is hacking off people’s limbs or luring
people to parks to dismember them and bury the bodies. Some of
the victims have not been fellow gang Members, or sometimes they
are youth who they thought might have been involved with a rival
gang, or simply people who were killed because these kids are try-
ing to prove their value to the gang and are expected to carry out
random senseless violence to be accepted into the gang, and they
are eager to do that. So, they will pick out random victims to do
that. These gangs lure kids in a very predatory and frightening
way that also makes it difficult for them to escape from the gangs.

My research of both State databases and other federal crimes has
found that these transnational gangs, and MS-13 in particular, are
especially prone to violence, that many of these Members are vio-
lent by the time they get here, and are less afraid of the con-
sequences from law enforcement, which makes them bolder, less
wary of committing violence against a police officer, for example, or
a teacher or a kid who is not involved in the gang.

It is a problem that is exacerbated by our failure to control the
entry of these individuals over our border. It is one that is making
it hard for kids who are in the same schools to get meaningful edu-
cation, to avoid entanglement with these gangs, and it is ruining
the quality of life in some neighborhoods.

Mr. STEUBE. Well, and you just hit on the challenges that we are
seeing at the border and how this is causing an increased amount
of crime, especially with juveniles. Under Biden’s border policies,
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violent criminal gang Members under the age of 16 are not subject
to removal. Can you explain the consequences of this and how MS—
13 will exploit this?

Ms. VAUGHAN. Well, the gangs are well aware of the policies.
They know more about our border policies than most Americans do.
They know that a kid who arrives and claims to be under the age
of 18 will likely be lightly screened. If we happen to have their fin-
gerprints, they might be interrupted, and the Border Patrol is
catching more gang Members than ever before at the border. Usu-
ally, they are sent to a residential facility with other kids where
they also have the opportunity to recruit and eventually released
to sponsors who are very lightly vetted, often not fingerprinted or
submitted to rigorous background checks. They are free in the com-
munity to work for the gang, to work on other jobs and live here
indefinitely, and often even receive permanent residency here.

Mr. STEUBE. Thank you for your testimony here today.

My time is expired. I yield back to the chair.

Ms. JACKSON LEE. Thank you, Mr. Steube, for your testimony,
the gentleman from Florida. We appreciate your testimony. You
were not here, and I seek a clarification again. I just want to clar-
ify that this hearing is entitled, Juvenile Justice Pipeline and the
Road Back to Integration. The gentleman from Florida was not
here when Mr. Massie made a very eloquent point about a juvenile
that killed two individuals in Wisconsin. He raised the point of that
individual being tried as a juvenile, and I imagine he made the
same point about that juvenile possibly not being incarcerated with
adults.

Now, let me say that, when we invite witnesses here, we expect
courtesies to be extended to the witnesses. We don’t have any quar-
rel with witnesses, in essence, being questioned, but Mr. Toleafoa
is a young man who has made a seismic contribution to this nation.
I will not allow him to be disparaged. His advocacy has saved lives
because he has led the passage of numerous legislative reforms in
Washington State, and he has been the leader of disallowing mi-
nors who are convicted to be in an adult court, to stay in a juvenile
correction system until they turn 25. In essence, those minors con-
victed in an adult court are able to stay in a juvenile correction sys-
tem until they turn 25. He is a credible contributor to this process,
and I wish that that would be noted by our Members in a respect-
ful manner.

Mr. Bicgs. Madam Chair, I have a parliamentary inquiry.

Ms. JACKSON LEE. The gentleman can State your parliamentary
inquiry.

Mr. BigGs. My inquiry is this: When a member of the Committee
makes a comment or makes a statement that is not violative of our
rules of decorum, is the Chair entitled to rebut the statement of
that member of the Committee? How long will this go on?

Ms. JACKSON LEE. I thank the gentleman for his question. As
Chair, I have discretion to run the Committee hearing as I believe
is appropriate. In this instance, the challenges to a witness in
terms of that witness’ credibility, that was not in the form of a
qluestion to the witness. I wanted to make sure the record was
clear.

I will move now to the next speaker. I thank you, Mr. Biggs.
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Mr. STEUBE. Well, there is nothing that I did to challenge—

Ms. JACKSON LEE. Let me yield to—

Mr. STEUBE. I presented the facts to this Committee and to the
American people.

Ms. JACKSON LEE. Let me yield to the gentlewoman from Mis-
souri, Ms. Bush, for 5 minutes.

Ms. BusH. St. Louis and I thank you, Madam Chair, for con-
vening this hearing.

In my home State of Missouri, Black youth account for 15 per-
cent of our youth population; yet, receive 27 percent of referrals to
juvenile court. In the St. Louis region, Black girls are 11 times and
Black boys are 18 times more likely than their White peers to be
suspended from school. These zero-tolerance policies regularly do
not take into account the social conditions in which children may
live, unsafe and unstable housing; lead exposure, which is no fault
of their own; cyclical violence and trauma in their community, no
fault of their own. Instead, they force our children out of school for
acting out and fueling the school-to-prison pipeline. It is this fear
of Black and Brown youth, long labeled super-predators, that has
made jailing and sentencing them to life without parole too easy
and too common.

The stereotype that Black and Brown boys and girls are dan-
gerous or threatening has normalized systems of trauma. The cra-
dle-to-prison pipeline, foster care, youth detention, and being tried
and sentenced as adults—we treat trauma with more trauma. We
treat Black and Brown kids who can’t vote yet, join the military,
rent a car, or even buy a lottery ticket, like adults in our criminal
legal system.

We deprive them of their joy and their youth—children who de-
serve to live rich and abundant lives; children who should be al-
lowed to make mistakes, to learn from their mistakes, because we
did; to grow up and live productive and loving lives, children like
all other children. These children are young. These are children.
They are young people who need love and support, love and sup-
port that our communities should give and our government.

Mr. Toleafoa, thank you for being here with us today and for
sharing your story and your incredible work with all of us. Thank
you for that, as we strive to build a more just America.

Can you please tell us about the trauma and lasting harm that
incarceration can have on young people?

Mr. TOLEAFOA. Yeah. So, speaking of trauma and harm, a couple
of weeks ago, I had a call from one of my friends who was sent to
prison, and we were on a three-way call. I was asking him, how
are you doing? I asked, what was it like when you first got there?

He said, well, the first thing that he did was go and take a show-
er. Once he walked into that shower, he seen a dead body lying on
the floor. Mind you, he is 18-years old, first going into prison.

Thinking about that was his first experience when going into
that shower; he just seen a dead body. Thinking about how young
he was and how he experienced that, I personally don’t think that
he is ever going to forget something like that. He is going to carry
that onto when he grows up to take on adult responsibilities. So,
when we think about just trauma and harm that being in an insti-
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tution can cause, I feel like that just experience right then and
there kind of expresses the totality of it.

Ms. BusH. Absolutely. Thank you for sharing that. Thank you for
sharing that. That is the truth of what is happening to our youth.
That is why trying to reform care also, that care and support needs
to be prioritized in this space. Thank you.

Mr. Peterson, what holistic alternatives to incarceration exist for
young people?

Mr. PETERSON. I am sorry, can you repeat the question?

Ms. BusH. Sure. What holistic alternatives to incarceration exist
for young people?

Mr. PETERSON. Sorry, the list of questions, you broke up just a
little bit.

Ms. BusH. Holistic alternatives to incarceration.

Mr. PETERSON. Oh, holistic alternatives? Thank you.

Someone said earlier how it is so important that we can’t view
youth out of context. So, we can’t have a youth enter the system
and, all of a sudden, not recognize the community or family that
they are from.

So, this could include things that are very informal. So, for exam-
ple, during COVID, when we looked at our youth and our families,
we recognized they couldn’t have visits the way they used to have.
So, we had to switch to like a virtual platform. Well, there is a big
digital divide in a lot of communities. So, we had to think of
ways—maybe the family needs something as simple as a
smartphone, things like that, that are these kinds of holistic ap-
proaches. Or maybe they do need something more intentional and
more focused, like some type of evidence-based treatment with the
youth and the family.

For us, also, holistic, when we are talking about holistic, we have
to look at educational opportunities.

Ms. BusH. I only have a few more seconds. If you could—yeah,
I am sorry.

Mr. PETERSON. That is okay.

Ms. BusH. I am sorry, I have one more question that I need to
get in but, thank you.

Mr. Stevenson, your work has always been rooted in a deep com-
mitment to justice and a belief in redemption. Can you tell us why
it is important to extend mercy and compassion to children and
young people—mercy?

Mr. STEVENSON. Thank you, Congressman Bush.

I think mercy is at the heart of a just system. We have been gov-
erned by this idea that we can put crimes in jails and prisons. If
you look at some of these sentences and you look at some of these
policies, it is as if we think we can punish the crime. The truth is
we can’t put a crime in prison; we put people in prison. We put
children in prison. I don’t believe that people are crimes. I don’t be-
lieve that children are crimes. The difference between a crime and
a child is what dictates that we think more compassionately, that
we embrace mercy, when we think about these policies.

Ms. BusH. Thank you.

Thank you, and I yield back.

Mr. STEUBE. Madam Chair, I ask unanimous consent to—

Ms. JACKSON LEE. I thank the gentlelady.
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"?I‘he gentleman is not recognized. The gentleman has an inquiry
or?

Mr. STEUBE. I am asking for unanimous consent.

Ms. JACKSON LEE. All right. The gentleman is recognized for
unanimous consent.

Mr. STEUBE. Thank you, Madam Chair.

I ask for unanimous consent to enter into the record the unpub-
lished opinion filed July 9, 2020, in the Office of the Clerk of the
Court, Washington State Court of Appeals, Division III, State of
Washington v. Aaron Ata Toleafoa, which states in facts, in 2014,
Aaron Toleafoa engaged in a crime spree that ended with a near
fatal shooting. He was 15-years old at the time. Mr. Toleafoa was
charged with eight felonies and two misdemeanors. The Juvenile
Court declined jurisdiction, and Mr. Toleafoa eventually pleaded
guilty to a reduced set of charges, including attempted second de-
gree murder.

[Chair uses gavel.]

Ms. JACKSON LEE. Without objection. Again, I have never heard
of Members trying to disparage witnesses in the way that this is.
Without objection, your document is submitted into the record. It
doesn’t have any reflection on the gentleman who is here before us
today. We thank him for his presence.

[The information follows:]
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UNPUBLISHED OPINION

AARON ATA TOLEAFOA,
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Appellant.
PENNELL, C.J. — Aaron Ata Toleafoa appeals his sentence, arguing it was
unconstitutionally imposed without proper recognition of his mitigated culpability.
We disagree and affirm.
FACTS
In 2014, Aaron Toleafoa engaged in a crime spree that ended with a near-fatal
shooting. He was 15 years old at the time. Mr. Toleafoa was charged with eight felonies

and two misdemeanors. The juvenile court declined jurisdiction and Mr. Toleafoa



107
No. 37349-5-111
State v. Toleafoa
eventually pleaded guilty to a reduced set of charges, including attempted second degree
murder.

Mr. Toleafoa was first sentenced in 2016. He presented a mitigation package and
requested an exceptional sentence downward based on youth. The trial court denied that
request and imposed a standard range sentence totaling 260 months. The court also
imposed restitution. Mr. Toleafoa appealed his term of incarceration and his case was
remanded for resentencing pursuant to the intervening decision of State v. Houston-
Sconiers, 188 Wn.2d 1, 391 P.3d 409 (2017). See State v. Toleafoa, No. 49152-4-11
(Wash. Ct. App. Oct. 24, 2017) (unpublished), https://www.courts.wa.gov/opinions/
pdf/D2%2049152-4-11%20Unpublished%200pinion.pdf.

Resentencing occurred in 2018. In addition to reasserting his arguments based on
youth, Mr. Toleafoa presented evidence of his substantial rehabilitation during his time in
juvenile custody. Mr. Toleafoa asked the court to impose a sentence that would allow him
to be released by age 21 or 25, so that he could avoid being transferred to an adult prison
facility.! Mr. Toleafoa’s attorney noted that restitution was “mandatory.” Report of

Proceedings (Aug. 10, 2018) at 22. He did not request reconsideration of restitution.

! Placement at a juvenile rehabilitation facility cannot extend beyond a defendant’s
twenty-first or twenty-fifth birthday, depending on circumstances. RCW 13.40.300.

2
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The trial court acknowledged Mr. Toleafoa’s youth and the progress he had made
toward rehabilitation. Tt determined a mitigated sentence was appropriate. The court
imposed a total sentence of 192 months, along with the restitution amounts that had been
imposed in 20162 The sentence imposed by the court was 68 months lower than the
original term of incarceration, but it would still result in Mr. Toleafoa being in custody
past the age of 25.

Mr. Toleafoa brings this timely appeal from that judgment and sentence. His case
was administratively transferred from Division Two to Division Three of this court and
considered without oral argument.

ANALYSIS

Mr. Toleafoa challenges the constitutionality of the trial court’s sentencing
procedure. This is the type of issue that can be raised for the first time on appeal. State v.
Osman, 157 Wn.2d 474, 481-82, 139 P.3d 334 (2006); RAP 2.5(a). Nevertheless, the
substance of Mr. Toleafoa’s claims fail on the merits.

Because he was under 18 years of age at the time of his offense and determined to
have diminished culpability due to youth, Mr. Toleafoa claims he should have been

sentenced according to Washington’s standards for juvenile court. Mr. Toleafoa

2 The court waived discretionary legal financial obligations.

~
ol
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highlights precedent holding that life without parole sentences designed for adults are
constitutionally excessive for a minor defendant whose “crimes reflect transient
immaturity.” State v. Ramos, 187 Wn.2d 420, 440, 387 P.3d 650 (2017) (quoting
Monigomery v. Louisiana, _U.S.__, 136 S. Ct. 718, 735, 193 L. Ed. 2d 599 (2016)).3
From that premise, Mr. Toleafoa extrapolates that any adult sentence is presumptively
inappropriate for a minor defendant with mitigated culpability. According to Mr.
Toleafoa, a sentencing court that finds a juvenile defendant’s culpability was mitigated by
youth must presumptively resort to sentencing options under the Juvenile Justice Act of
1977 (JJA) chapter 13.40 RCW, not the Sentencing Reform Act of 1981 (SRA), chapter
9.94A RCW, which was designed for adults.

Mr. Toleafoa’s attempt to constitutionally transpose juvenile court processes into
adult court runs headlong into long-standing precedent. There is no constitutional right to
adjudication under juvenile court processes. In re Pers. Restraint of Boot, 130 Wn.2d 553,

571, 925 P.2d 964 (1996). This is true regardless of a juvenile defendant’s reduced

3 In State v. Bassett, 192 Wn.2d 67, 428 P.3d 343 (2018), our Supreme Court held
that article 1, section 14, of the Washington Constitution is more protective than the
United States Constitution and prohibits imposing a sentence of life without parole on a
minor defendant, regardless of a finding of reduced culpability. Nevertheless, Mr.
Toleafoa does not appear to argue that all minor defendants, regardless of mitigating
circumstances, should be sentenced under the Juvenile Justice Act of 1977, chapter 13.40
RCW.
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culpability. State v. Watkins, 191 Wn.2d 530, 538, 423 P.3d 830 (2018). The right to
proceed under juvenile court provisions is purely a creature of statute. See id. at 536, 538.
Once the juvenile jurisdiction is lawfully declined in accordance with applicable
procedures, no further rights exist under the JJA. /d. at 538.

Recent decisions setting constitutional guideposts for sentencing juvenile
offenders do not compel a different result. In Houston-Sconiers, the Washington Supreme
Court recognized the Eighth Amendment to the United States Constitution requires
judges have maximum flexibility when sentencing juveniles in adult court. 188 Wn.2d at
21. But that flexibility is in reference to the SRA, not the JJA. See id. When sentencing a
juvenile defendant in adult court, a sentencing court has “absolute discretion to depart”
below the “otherwise applicable SRA ranges™ based on the defendant’s reduced
culpability. /d. at 9 (emphasis added).

Mr. Toleafoa was declined into adult court. He has not challenged this decision.
Accordingly, the JJA no longer governed Mr. Toleafoa’s case and the court was not
required to consult it any further.

The only statutory provision governing Mr. Toleafoa’s sentencing hearing was the
SRA. Once the court found Mr. Toleafoa’s offense was mitigated by transient immaturity,

Houston-Sconiers empowered the court to depart downward from the sentencing range
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contemplated by the SRA. No further statutory restrictions applied. Consistent with
Houston-Sconiers, the court’s hands were “not tied” by any state statutes, be they found in
the SRA or the JJA. Id. at 9. Once freed from statutory restrictions, the court had multiple
options. It could have followed Mr. Toleafoa’s suggestion for a sentence short enough to
avoid transfer to an adult correctional facility; but it was also permitted to settle on a
sentence between the extremes of what would have otherwise applied in juvenile or adult
court. The sentencing court appropriately exercised its discretion. Review on appeal is
therefore unwarranted.

In addition to challenging his term of incarceration, Mr. Toleafoa argues for the
first time on appeal that the trial court’s restitution order violated his constitutional right
to be free from excessive punishment. Mr. Toleafoa has not established a basis for relief.
Imposition of restitution turns on the victim’s losses, not a defendant’s culpability.

RCW 9.94A.753(3). The juvenile sentencing cases cited by Mr. Toleafoa have no bearing
on the trial court’s restitution order. Nor, as set forth above, was the trial court required
to consult JJA provisions regarding restitution to insurance companies. See RCW

13.40.190(1)(g).
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CONCLUSION
The judgment and sentence is affirmed.*
A majority of the panel has determined this opinion will not be printed in the
Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040.

Q_».A‘C.‘:‘S’_

Pennell, C.J.

WE CONCUR:

ém‘wr’a’,wﬁ‘@%‘s\! Y\\x

Lawrence-Berrey, J. w

Foory &

Fearing, J. -

4 Mr. Toleafoa has filed a statement of additional grounds for review that fails to
detail any assignments of error. As such, it will not be reviewed. See RAP 10.10(c).

7
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Ms. JACKSON LEE. With that, allow me to yield to Ms. Spartz.
Ms. Spartz, are you present?

[No response.]

All right. Then, we will be able to yield, I believe, to Mr. Biggs,
the Ranking Member of the Subcommittee. Thank you very much.

Mr. BicGs. Thank you, Madam Chair. I appreciate that.

I know that we have been reminded repeatedly from the majority
that this is about juvenile incarceration and how we treat juve-
niles.

I was looking at Arizona’s—and we have been focusing on the in-
humanity of the treatment of juveniles in the Biden border crisis,
but here is the thing—I was looking at the Arizona juvenile infor-
mation, and there is a relationship to those who are illegally in the
country in the Arizona juvenile system. We see the discharge of
some to ICE, et cetera. It does impact virtually every community.
It impacts Utah, Arizona. It impacts New Mexico, Texas, and Cali-
fornia for certain. To deny that, and that it doesn’t have some role
in the pipeline that we have been discussing today, just, frankly,
boggles my mind.

You would probably be surprised how much of what I have heard
that I agree with, because there is a substantial amount of that.
The reality is, however, this is a state-centric issue. Not one of our
witnesses has talked about the very few individuals who are in the
federgl juvenile system. I was surprised by that, and yet, not sur-
prised.

I have been reminded repeatedly about the humanitarian re-
sponse by the Biden-Harris Administration. I have walked recently
in detention facilities of unaccompanied minors and putative family
units that there isn’t anybody in this room that could say that was
humane or humanitarian. I have talked to Border Patrol agents
and I have talked with individuals who have come across our bor-
der illegally. The treatment they receive as juveniles is in no way
humanitarian.

In the district that I live in, akin to, next to, contiguous to the
Tucson sector, which has the most getaways by far, more than
twice the amount of any other sector on the border, those are most-
ly 14-25-year-old young males dressed in camouflage, wearing car-
pet boots, and carrying methamphetamine, fentanyl, and bringing
it forward. The cartels are exploiting our system. That is why we
have raised this over and over today. To ignore that has an impact
on how we deal with citizen juveniles is to ignore reality.

Ms. Vaughan, how does the TVPRA loophole incentivize non-
Mexican parents to send their parents to the United States?

Ms. VAUGHAN. The TVPRA incentivizes sending unaccompanied
minors here because it says that any arriving minor from a country
other than Mexico and Canada is going to be taken from—instead
of being removed swiftly, as citizens of contiguous countries are,
they are taken from Border Patrol custody and put with the Office
of Refugee Resettlement into a network of shelters, and that they
should be released to a sponsor; that the mission of ORR is to find
a placement for these minors, either with a family member or a
friend or some other unrelated sponsor, often in the foster care sys-
tem. So, what happens is that the U.S. government essentially
completes the smuggling Act by moving these kids who get caught
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crossing illegally into a placement in the community, essentially, to
stay.

Mr. BiGGgs. So, Ms. Vaughan, does the Federal Government do
anything to track or follow these children, as they are placed some-
times with relatives, sometimes not, sometimes with putative rel-
atives, to make sure that those children are safe, okay? Anything
else?

Ms. VAUGHAN. After release, there is almost no monitoring that
occurs by the government on these placements and what happens
to these kids. The sponsors can refuse contact with the government
to give an update on the child’s welfare. Essentially, the govern-
ment loses track of them. The kids can move to other households.
Many of them don’t show up for their immigration proceedings, and
we definitely lose track of them.

Mr. BigGs. Thank you. My time is up. Thank you, Madam Chair.

Ms. JACKSON LEE. The gentleman’s time is up. The gentleman’s
time has expired.

I now recognize the gentleman from Rhode Island. The gen-
tleman is Congressman Cicilline, for 5 minutes.

Mr. CiCILLINE. I want to thank you, Chair, for holding this hear-
ing today.

We cannot effectively approach desperately needed criminal jus-
tice reform in this country unless we address how the current sys-
tem is affecting our youth. I feel particularly connected to today’s
hearing since my first job as an attorney was a public defender
right here in the District of Columbia in the juvenile division. It
was my job to defend young people caught up in the system who
very often had been failed by the system. It was my experience
that very often the effort was really made to just sort of shove
these kids away, so they wouldn’t have to deal with them, rather
than really rehabilitate them. It was, actually, what caused me ul-
timately to enter politics, because I thought we have got to figure
out a better way to take care of our kids.

Sadly, as I listened to some of the discussion today, you wouldn’t
think it is our responsibility. I think we have no greater responsi-
bility than the care and well-being of our children in this country.

So, I want to, first, say to Brian Stevenson and Marsha Levick,
thank you for your inspiring and heroic work on behalf of Amer-
ica’s children. Words cannot describe how grateful I am for all that
you have done.

I know there has been a lot of discussion about costs and fees
and extreme sentences and excessive punishments and conditions
of confinement. All of that is convincing to me. I agree with every
single thing that has been said.

What I want to focus on instead is, how do we prevent young
people and children from getting into the system in the first place?
Because when we are dealing with costs and fees and extreme con-
ditions of confinement, we have already failed them. They are al-
ready in the system. So, all that is fine and we have got to fix it,
but what I would like to focus on is, what kinds of models are there
that actually identify some of the trauma that you have described,
Mr. Stevenson, or factors that would indicate the level of trauma
that kids are experiencing today is just unbelievable? The fact that
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we don’t have more children in the juvenile justice system is kind
of remarkable.

So, are there any states that have a model that we should look
at that actually intervenes early before kids get into either the
criminal justice system or the juvenile justice system that can pro-
vide support services at a moment to prevent their entry into a sys-
tem which is going to gobble them up and very often not do much
good for them? So, Mr. Stevenson first, and then Ms. Levick.

Mr. STEVENSON. Yeah, I think that is a really important ques-
tion. I began my comments about the trauma crisis, because I
agree with you that we do better work at interacting with young
kids, with dealing with trauma, at the very early stages. I actually
think we need trauma-informed care at Pre-K and first grade, and
we can do it. There are great models.

Bruce Perry at Northwestern has done some exciting work im-
proving outcomes for children dealing with trauma. There are a
host of programs. Purpose Built Communities that was organized
in Atlanta, and spread around the country, what they do is they
focus on care and treatment to try to help kids feel safe, and then
they provide environments that help them deal with that. Even
when they can’t isolate these children from the trauma they face
at home, they see remarkably better outcomes for those kids.

So, we do have models that are out there that are very effective
at disrupting the consequences of unaddressed trauma. If we em-
brace those, we will see the kinds of consequences that you are
talking about.

Mr. CiciLLINE. Thank you.

Ms. LEVICK. Yes. Of course, I echo Mr. Stevenson’s sentiments.
I would also add, there are innovative programs in Georgia; there
are innovative programs in Philadelphia that are really pulling
kids back into their communities rather than pushing them into
the justice system for school-related conduct.

I think that, as we think about, unquestionably, the importance
of investing in communities and investing in families and in young
people, one of the other ways that I think we are addressing this
issue through this hearing today, it is also about shrinking the
youth justice system. So, when we talk about raising the age of
criminal responsibility, raising the age of juvenile court jurisdic-
tion, I think the role that the Federal Government can play in
incentivizing the closing of youth prisons, all of that can shrink the
system and I think get at some of the very harms that you have
identified.

Mr. CICILLINE. Yeah, thank you so much.

Mr. Toleafoa, I hope I pronounced that correctly. I want to thank
you for being here and for the courage you have shown and the
work that you have done, and to come before this committee. When
I was listening to you, it was like listening to a professor. You had
so much wisdom. So, thank you for being here.

I just wonder if you might comment on whether or not the kinds
of interventions that I am speaking about might have made a dif-
ference in your life and the conditions that you find yourself in. Fi-
nally, how important it is for the voices of young people to be heard
throughout this process. We don’t listen enough. We speak a lot to
young people and I think don’t listen enough to them.
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Mr. TOLEAFOA. Yeah, I think really any intervention is great for
youth. Then, also, for youth here, I think really what I just echo
every time, I get the opportunity to speak in front of people is just
being able to do what a lot of people out here in Washington are
doing, which is coming into the system and finding ways to interact
with the youth, get to know them. Give them a space, a headspace,
to really let them mentally escape the confinement that they are
in. So, thinking about just ways to let them be themselves, and
things like that I feel are really key when we speak about these.

Mr. CICILLINE. Thank you so much.

My time has expired. I yield back, Madam Chair.

Ms. JACKSON LEE. The gentleman yields back. Thank you for
your inquiry.

I am now delighted to yield to the gentlelady from Texas, Con-
gresswoman Escobar, for 5 minutes.

Ms. EscoBAR. Madam Chair, thank you so much for this impor-
tant hearing today.

I want to thank the colleagues and witnesses who have chosen
to engage on this issue in a serious and thoughtful manner.

I also, Madam Chair, want to register my objection to the contin-
ued selection by the minority party of witnesses who belong to an
anti-immigrant hate group whose sole purpose it is to spread mis-
information and poisonous xenophobia. I represent a district that,
unfortunately, knows only too well that poisonous xenophobia has
deadly consequences. This kind of behavior in our Committee hear-
ings is disrespectful of our serious panelists. It is disrespectful of
other Members and disrespectful of the Americans watching our
hearings remotely, because they are looking to us to lead on the
topics that we have announced will be the focus of our hearings.

I am going to focus on our hearing, which is the topic is children
in our country and the juvenile justice system. I come from local
government. I served in local government for almost a dozen years.
In county government, we did some really remarkable things when
it came to juvenile justice. I am very proud of the emphasis that
we placed on rehabilitation and on ensuring that we offered what
we called wrap-around services with the young people in our cus-
tody.

Our panelists who have given us so much wisdom, I want to
thank you all so much for what you have shared with us.

Aaron, I want to turn to you because I would love for viewers
and colleagues to listen to your thoughts on how we can best wrap
our arms around young people from the time of birth on forward.
Some of my colleagues have stated that the Federal Government
doesn’t have a role in juvenile justice. We have a role in creating
a country that offers access to health care, mental health care, edu-
cation, housing, quality child care, and so many other things.
Aaron, can you share with us and with those folks watching this
hearing, where in your life do you think we could have, as a com-
munity, as a society, done better to help you have more opportunity
or a better chance, a different path, so to speak?

Mr. TOLEAFOA. So, just reflecting on back when I was out, 1
think I started going, so to speak, downhill when I was in school
and I wasn’t doing so good. I think, right then and there, I could
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have been identified as at risk, and someone could have come and
helped me and said, what’s going on?

Just the school system, how it was, I wasn’t really able to just
sit there. I am more energetic, and I like to be hands-on and do
things. I think a lot of guys that I'm here with, they would say that
their favorite class in school was PE. You're able to actually do
what you’re learning. So, just thinking about the different styles of
learning.

Also, one thing that is funny, when we talk about learning, some
people don’t know how to learn, or which way of learning is best
for them. So, teaching someone how to learn, which sounds funny,
but it’s a thing to teach young people what they are best at, how
to learn as effective as possible.

So, this prevention period really in many ways I feel like I could
have been helped. Thinking about being where I am from, how I
was raised and brought up, and seeing the things that I have seen,
and really thinking like this is what it is for me. So, I am going
to repeat what my cousins and older siblings were doing. So, think-
ing about giving youth a different environment or a different per-
son to look up to, and seeing different outlets of their situation.

Ms. ESCOBAR. Thank you, Aaron. I really appreciate you sharing
that with all of us.

Mr. Stevenson, I am running out of time, but I really do appre-
ciate—I wanted to ask you about what you mentioned with regard
to bias. What we continue to see in our country, unfortunately, is
a poisoning of the public against certain groups and certain indi-
viduals. We are seeing that in this hearing with a desire to create
an image that immigrants are criminals, associated with criminals,
this desire to link certain groups in the most negative way, but we
will get into that another time.

I thank all of you so much for sharing your wisdom, your bril-
liance, and your compassion.

I yield back.

Ms. JACKSON LEE. The gentlelady yields back.

I have some clarifying questions, but I am going to yield to the
Ranking Member for his time, and I will be very brief on two or
three witnesses for the record to clarify.

Thank you.

Mr. Biggs, you are recognized.

Mr. BigGgs. Thank you, Madam Chair. I appreciate that, and I
appreciate the opportunity because what I just heard from a mem-
ber of our Committee accusing the minority’s witness as being rac-
ist and xenophobic, that is such a canard in today’s world. If you
oppose illegal immigration, somehow that makes you a racist or a
xenophobe. That is outrageous.

This country is very welcoming. There isn’t anybody I know that
doesn’t support at least some form of legal migration. What we
have seen last year even during COVID, 1.7 million people legally
were brought into this country; the year before, 2.2 million. That
is the way this works.

I appreciate the Chair because what she is trying to get at is to
show deference and respect to the witnesses who appear here, who
come, make efforts to come, and put themselves out. It cannot be
easy to sit in front of so many Members of Congress, who we all



118

have our egos; we have our political ambitions or political motiva-
tions that drive us. It can’t be easy. It is not easy for anybody here
who has come and testified today. I am very appreciative for every-
body. I am trying to find what I agree with out of everyone, but,
this kind of denigration right after our own Chair has, essentially,
I won’t say reprimanded, but made comment about one of my own
Members, to have the very next member of this Committee make
those outrageous and inflammatory statements about our witness,
I think is ridiculous and absurd, and it is unfortunate.

The reality is many of us on the minority side, we looked at this
as what I have characterized before, is this notion that it is a State
issue. Most of what this is having is a State issue. We have seen
Utah has done great. I could go through reforms Arizona has made.
I could go through the Arizona data. I have pulled it up and looked
at it. I mean, we could talk about that, but that really belongs to
the states.

Trying to find the unique things that belong within our jurisdic-
tion, that is what I would be more willing to do. At the same time,
what is in our jurisdiction, clearly, this particular committee, sub-
committee, as well as our overall committee, is what is happening
on the border.

I just got back from the border again last week. I cannot tell you
how many times I have been on the border this year. I will be back
on the border next week. I will be back down on the border the fol-
lowing week. It is a real issue, and it deals with juvenile crimi-
nality and the system that we have dealing with juvenile crime,
whether it is good or bad. It, unfortunately, flows right into it. That
is why I mentioned that, if you were to look at Arizona data, you
are going to see at least a very small number of official discharges
to ICE, but there will be, also, not broken out is demographic
groups that come from people who are illegally in this country that
have somehow found themselves in our system in Arizona.

These things are important. To ignore them when—and I cannot
stress this enough. In April, 178,000 encounters. That means ap-
prehensions. Known getaways, about 40,000. Unknown getaways
estimated to be an additional 100,000. If you have 300,000 people
coming into your country every month, like we have had for the
last three months, and which are projected for the next six months,
that is virtually going to impact every system that you have in
your society, including your juvenile system.

That is why we raised it today. I am unapologetic for raising it
today. I appreciate the witnesses who have testified. You have
g}ilven me seeds for thought and consideration, and I appreciate
that.

I thank you, Madam Chair, for letting me have this few minutes
to clarify.

Ms. JACKSON LEE. Mr. Ranking Member, I hope that we will
come away from this hearing where all of us will say that we are
committed to helping children. You indicated such.

I want to take this moment and I am going to pose some very
quick, clarifying questions within my timeframe. So, if the wit-
nesses can listen, so that we will conclude the hearing, but I do
think it is important, again, to State that gangs and immigrants
are not synonymous. ICE’s own data belies that prior Administra-
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tion’s attempt to criminalize immigrants. Historical data on ICE
gang enforcement operations show that 60 to 80 percent of alleged
gang Members are U.S. citizens. So, claiming that unaccompanied
minors or others contribute to the gang problem, I think that we
can find ways to resolve this in a different manner.

We understand the crisis, and some of us have the perspective
that the Biden Administration is working on it in a humanitarian
way. I want us to focus on where we are today.

I thank the Ranking Member and his Members for being here.

I want to pose this to Mr. Stevenson and Ms. Levick, very, very
keenly focused on Miller and what we have done with this Jones
decision in terms of juveniles’ life without parole. What kind of in-
humane impact does this have on a child when they have this kind
of sentencing? If you might, in the juvenile system that we have
today, not talking about states that have done well, if we don’t cor-
rect it, how many of our children will we lose?

Mr. Stevenson first.

Ms. LEVICK. I have a quick question for you, Mr. Peterson, and
a quick one for you, Aaron. I hope that I will be able to get it with-
in my time.

Mr. Stevenson first.

Mr. STEVENSON. Yes, I don’t think there is any question that life
without parole for a child is devastating. When we sentence some-
one to life without parole, we don’t actually allow them to have pro-
gramming. We don’t allow them to get access to education. We
don’t allow them to participate in the rehabilitation programs that
exist. That is one of the reasons that Justice Kennedy was so oppo-
sitional to this kind of sentence for a child.

We do have lots of states that have continued to use this sen-
tence. We have hundreds of people who have been released as a re-
sult of Miller, and 90 percent of them have done extremely well.
That is the evidence that, I think, supports what the Court did in
Miller and why what the Court indicated in Jones is something
that should be pushed away, as we continue to eliminate and abol-
ish life without parole for all children in this country.

Ms. JACKSON LEE. Thank you, Mr. Stevenson.

Ms. Levick, very quickly.

Ms. LEvVICK. Yes. I think the good news is that the vast majority
of men and women who have been resentenced since Miller and
Montgomery have not been resentenced to life without parole. Hun-
dreds of them have come home and are doing incredibly well, and
many of them are contributing to their communities.

I think that what Jones does is it certainly makes it easier to im-
pose a life without parole sentence going forward. That is a sen-
tence to die in prison, and I think that the solution to that is to
abolish life without parole.

Ms. JACKSON LEE. I thank you.

Mr. Peterson, your State has been stupendous, but we are the
only country that has not ratified the Convention on the Rights of
Children. Can you talk about the idea of human rights for children
and the idea that we have not, in essence, ratified it, from your
context, the importance of human rights for children?

Mr. PETERSON. Yeah, I think it is critically important. At the end
of the day, these are children. They are kids. when you spend time
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with them—and I heard Congressman Owens reference his time in
our facilities, and he has seen Aaron here today—that is what you
recognize. You come to hear their voice. You recognize and identify
that need for the acknowledgment of human rights for all children.

Ms. JACKSON LEE. Aaron, you are going to be, besides my voice—
excuse me—Mr. Toleafoa, our last voice because you are our impor-
tant voice. Help us understand. If you want to share a little bit
about what you did, but more importantly, how you are different
today than you were at the time that generated the actions, the
acts, that caused you to be in prison or in jail, in your facility
today. How are you different today, Mr. Toleafoa? Tell us from your
heart.

Mr. TOLEAFOA. So, yeah, back when my crime was committed, I
was reckless. I was doing stupid things. In the end, affecting my
victims how I did, it was horrible. I think, for me, so I was sen-
tenced to 21 years, but, for me, thinking about my victims, it
wasn’t that, okay, I was sentenced to 21 years and that is it. For
me, it was more of, okay, I can easily go through my whole entire
21 years and just come out and be the same person that I was
when I walked through those doors.

For me, it was, how can I become better, so that I can effect
change upon others? So, when they get out, victims like mine, peo-
ple aren’t going to be experiencing what they experienced. So, it
was just a matter of really reflecting back on my actions and think-
ing I didn’t want that to happen to anyone else.

So, how I could repay my victims, how I could attempt to restore
that, is by bettering myself, not becoming worse while you are in-
side the system, but becoming better. So, when I return to the com-
munity, I can help people who were once in my shoes not repeat
those actions. So, it 1s just that a passion of mine.

So, when I see youth come in here, I am just like, you know
what? You have got two choices. You can either return back to the
streets and be on your way right back in or you can better yourself.
So, that was just the journey that I had to really go forward on and
just really think about my past actions and what do I want for my-
self, and how can I better myself for my victims. That way, I am
not just serving this time just to get out and return right back to
the institutions.

Ms. JACKSON LEE. Mr. Toleafoa, your last voice, your strong
voice, indicates why we came here today on the Juvenile Justice
Pipeline and the Road Back to Integration. It also emphasizes why
we, }2115 Americans, why this Nation has to be able to save our
youth.

I am grateful to the witnesses who have come and given us that
pathway.

Mr. Stevenson, continue your fight for equal justice, and we will
work alongside of you.

Ms. Levick, continue your journey, and we will stand alongside
of you. I believe we can do it in a bipartisan manner.

Mr. Peterson, you have a unique and effective approach in Utah.
I believe we can follow that on the federal level.

Mr. Toleafoa, again, most eloquent and powerful, I wanted you
to have the last word.

Ms. Vaughan, we welcome all opinions in this Committee.
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At this time, with no further business, the Committee now
stands adjourned.
[Whereupon, at 1:06 p.m., the Subcommittee was adjourned.]
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I'm speaking to you from the state of Washington where I've been incarcerated since the age of 15.
Going through the system I’ve learned that this system was created for us but the thought of us being
involved in the creation itself had not occurred. In other words, the system wasn't built by us and
therefore it makes sense that the system doesn't work for us. I say us, directed at people of color and
people from poor communities who are disproportionately impacted by the system.

Many people who I've worked with and as well as myself have tried to stress the importance of
bringing individuals who were and are currently incarcerated to the table when making decisions that
may impact them or decisions that would make sense to have their input. Without authenticity, real
change doesn’t exist. So including those with lived experience alongside community outreach
programs and organizations, is the most effective way to ensure our youth are properly provided the
tools and are equipped with the skills to succeed wherever they are. For example, here in Washington
State for Asian and Pacific Islander youth like myself, we have an organization from my community
called Tuff Love that come into the facility to meet with the youth. In our group meetings that we have
we learn about our culture and where we come from. We learn the values and morals and ways of our
culture that we've been so out of touch with. We learn from someone who comes from a similar
background as us and when you find more about who you are, you get a sense that you belong, and
how many times do youth try to belong but find themselves looking in the wrong places?

Since the beginning of COVID, those inside of the system have experienced isolation even more.
Knowing the impact isolation has on brain development, you can assume right that incarcerated youth
are experiencing a heightened amount of stress and anxiety because of the many outlets and ways of
coping were closed off, due to the pandemic. When we speak about rehabilitation, we need to ask
ourselves how exactly do we expect our youth to find rehabilitation in a prison setting. We're
essentially hoping, the at times hopeless and for the most part helpless youth to find hope and help
within the environment they are thrown into. It's almost as if we're hoping a flower to bloom in a dark
room. We have to become the light for our youth to grow and not the dark room that prevents growth.

How our country can do this is through understanding things like generational trauma, understanding
what rehabilitates as much as what de-habilitates, understanding that its duty to the individual doesn’t
end upon release, this as well as introducing love and care into the lives of youth who have been
deprived of those essentials growing up, and what i feel is very important is actually talking to the
youth who are incarcerated.

We see that our system does a good job at holding those inside accountable for their actions but what
about the rehabilitation and re-entry parts which are just as important for not only our communities but
the youth themselves.

Many students change out of school clothes to prison jumpsuits. On any given day, around 48,000
youth sit inside of our system. Most of these youth come from public schools. In our school districts
many youth are arrested on or near campus for status offenses. That is where we put youth in contact
with the system where youth are more likely to then to end up more frequently or later on in their
lives’. Due to "Zero tolerance" policies, youth have been suspended and expelled at dramatic rates over
the past decade. When suspended or expelled, youth are not given the opportunity to receive education
for that time being. During this idle time is where youth are likely to commit an offense. This is where
students are funneled through the school to prison pipeline. Youth who struggle in school need a
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helping hand, not hand-cuffs. Sending youth from our schools to our justice system should never be an
option. Instead, we need to provide our youth with proper care and support in hopes for them to
succeed.

Our youth who enter the system may often leave the system as legal adults. Not knowing how to
function as an adult in society is a big factor in why they experience recidivism. If we hope to stop our
youth who become young adults from re-offending upon release, we need to offer them real help. For
youth with no money, we need to give them help financially. This means financial literacy programs
and jobs where they can actually earn money. For youth with no housing, we need to offer them
housing or they are literally just being thrown out onto the streets, As someone who entered the system
at a young age, I think of how different it will be when I’m out. The last time I was home, I had been a
teenager and now I’ll be an adult with adult responsibilities. I know that if I’m not prepared to take on
those responsibilities I am more likely to return to jail. This is why I know from living experience that
programs or trainings that help me even when I am released is essential in any youth’s time while
incarcerated.

Youth who are sentenced as adults get one message from the system that is very clear that they don’t
care about you. Our youth should be kept in the juvenile justice system and not sent to the adult system
which puts them through more trauma than they have already been through. Being a part of passing
legislation in my state, I have seen the positive impacts extending the age a youth is able to spend in the
juvenile system to their 25% birthday has had. Instead of being shipped off to the Department of
Corrections the youth are able to make the best with the opportunities that the juvenile institutions
offer. Also, instead of going to prison for a short amount of time where recidivism rates are tripled once
an individual walks through the door, youth are able to possibly enter a community placement program
where they can get a job and attend school. By keeping youth out of the adult system, we offer them
better outcomes in their future.

When it comes to changing how this system operates and what it looks like by passing bills into law,
instead of talking about why it shouldn’t work, we should ask how it will work.

Thank you.
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PENNELL, C.J. — Aaron Ata Toleafoa appeals his sentence, arguing it was
unconstitutionally imposed without proper recognition of his mitigated culpability.
We disagree and affirm.
FACTS
In 2014, Aaron Toleafoa engaged in a crime spree that ended with a near-fatal
shooting. He was 15 years old at the time. Mr. Toleafoa was charged with eight felonies

and two misdemeanors. The juvenile court declined jurisdiction and Mr. Toleafoa



127

No. 37349-5-111
State v. Toleafoa

The trial court acknowledged Mr. Toleafoa’s youth and the progress he had made
toward rehabilitation. It determined a mitigated sentence was appropriate. The court
imposed a total sentence of 192 months, along with the restitution amounts that had been
imposed in 2016.% The sentence imposed by the court was 68 months lower than the
original term of incarceration, but it would still result in Mr. Toleafoa being in custody
past the age of 25.

M. Toleafoa brings this timely appeal from that judgment and sentence. His case
was administratively transferred from Diyision Two to Division Three of this court and
considered without oral argument.

ANALYSIS
M. Toleafoa challenges the constitutionality of the trial court’s sentencing
procedure. This is the type of issue that can be raised for the first time on appeal. Stafe v.
Osmian, 157 Wn.2d 474, 481-82, 139 P.3d 334 (2006); RAP 2.5(a). Nevertheless; the
substance of Mr. Toleafoa’s claims fail on the merits. k

Because he was under 18 years of age at the time of his offense and deterimined to

have diminished culpability due to youth, Mr. Toleafoa claims he should have been

sentenced according to Washington’s standards for juvenile court. Mr. Toleafoa

2 The court waived‘discr‘etionary Iegal financial obligations.
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culpability. State v. Watkins, 191 Wn.2d 530, 538, 423 P.3d 830 (2018). The right to
proceed under juvenile court provisions is purely a creature of statute. See id. at 536, 538.
Once the juvenile jurisdiction is lawfully declined in accordance with applicable
procedures, no further rights exist under the JJA. Id. at 538,

Recent decisions setting constitutional guideposts for sentencing juvenile
offenders do not compel a different result. In Houston-Sconiers, the Washington Supreme
Court recognized the Bighth Amendment to the United States Constitution requires
judges have maximum flexibility when sentencing juveniles in adult court. 188 Wn.2d at
21. But that flexibility is in reference to the SRA, not the JJA. See id. When sentencing a
juvenile defendant in adult court, a sentencing court has “absolute discretion to depart”
below the “otherwise applicable SR4 ranges” based on the defendant’s reduced
culpability: Id. at 9 (emphasis added).

Mr. Toleafoa was declined into adult court. He has not challenged this decision.
Accordingly, the JTA no longer governed Mr. Toleafoa’s case and the court was not
required to consult it any further.

The only statutory provision governing Mr. Toleafoa’s séntencing hearing was the
SRA. Once the court found Mr. Toleafoa’s offense was mitigated by transient immaturity,

Houston-Sconiers empowered the court to depart downward from the sentencing range
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CONCLUSION
The judgment and sentence is affirmed.*
A majority of the panel has determined this opinion will not be printed in the
Washington Appellate Reports, but it will be filed for public record pursuant to RCW

2.06.040.

Q—J i C,:J':

Pennell, C.J.

WE CONCUR:

L s B

Lawrence-Berrey, I. | ”X

4
Rl

Fearing, J.

4 Mr. Toledfoa has filed a statement of additional grounds for review that fails to
detail any assignments of error. As such, it will not be reviewed. See RAP 10.10{(c).
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PREFACE

At Juvenile Law Center, we believe in the power of youth voice. We believe that individuals most
affected by institutions can make effective change when they have a seat at the table to offer
solutions.

The members of Juveniles for Justice who are featured in this book have exhibited immense
vulnerability by sharing their experiences and offering solutions for a better system to facilitate
growth and end harmful practices.

Their stories do not represent the experiences of all youth in facilities or all formerly incarcerated
people. This book is just a glimpse into what happens to incarcerated youth.

The goal of this book is to give youth space to share their truths and highlight youth-developed
recommendations for a better, more supportive system. As you read these stories, we hope you
see the youth as they are: children with dreams, hopes, and aspirations.

They are so much more than their involvement in the juvenile justice system and have so much
to offer the world. We hope you are all inspired by their stories and work!

« For youth who have faced similar experiences, we hope this empowers you to share your
truth. There are people out there who want to help you.

« For lawyers, social workers, advocates, and activists, you do wonderful work. We hope
you continue the fight, even when it gets tough, and do not falter when youth struggle to
share their truths with you.

« For agency stakeholders, facility staff, and policymakers, we hope you hear these stories
and understand that our system is harming youth instead of protecting and rehabilitating
them. We want to work together as a community to ensure this doesn't continue and to find
more alternatives to support youth and keep them from ever entering the prison system.

« For the public, we hope you listen to these stories and are inspired to learn more.

Cathy Moffa, MSS, MLSP Marcia Hopkins, MSW
Youth Advocacy Program Manger Youth Advocacy Program Manager

is a season. It comes and
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WHAT'S IN THIS
BOOK?

This is a guide for stakeholders to understand the
experiences of young people in placement facilities.
This publication is one piece of Juveniles for Justice’s
2017-2018 project which seeks to address harsh,
harmful practices the youth advocates experienced in
these facilities.

Visit our website to learn more about their project and
policy advocacy work on this important issue: www jic.
orgfyouth-advocacy.

This book contains narratives of the youth aodvocates’
experiences in placement, their recommendations

for change, and sample questions for advocates

and courts to use to gather information about young
people’s experiences in facilities.

WHO ARE WE?

We are Juveniles for justice (J4]}—youth who have been
involved in the juvenile justice system and are working
to improve it. We have experienced a lot by just being in
the system.

This year, we elected to address the often harsh, harmful
practices we experienced in placement to create better
policies and practices in facilities. In this book, you will
find o snapshot of the many challenges that we faced
while in placement facilities in Pennsylvanio.

We are sharing our stories with the hope that people
listen and understand that being in placement hurt
us and the things we experienced will forever affect
us. We hope that by sharing our stories, we not only
uplift our experiences but also advocate for other youth
experiencing what we faced.

Thank you for fistening.
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Juveniles for Justice

CLASS OF 2017-2018

LILLY |am a sophomore in high school. | love to shop,
dance, be with my family and have fun.

| have many plans for the future, including
attending college for criminal justice, joining
the SW.AT. team, and becoming a lawyer and
an advocate for foster youth.

Before going to placement, | used to play
basketball, but when | came home | wasn't
allowed to go back to my old school and had
to do school online. This meant | couldn't do
activities anymore. When | was on probation,
| couldn't hang out with my friends or go
shopping at the mall.

This year| started working as a Youth Advocate
at Juvenile Law Center. | am also part of the
DHS Achieving Independence Center, and | am
getting support from my case manager and
parents to stay active and seek out new hobbies.

ANAHI | have been involved in Juveniles for
Justice for three years. | enjoy reading books
about different people’'s cases and writing
poetry. | enjoy quality time with my family
and going to different places together, like
amusement parks. Currently, | intern at Mighty
Writers. | just graduated high school, and |
plan to attend college and eventually become
a politician. | am interested in continuing youth

advocacy work and getting support from my
' mentors and my foster parent.
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SchoolS Shovid
|ightenntent

NIGEE This is my third year in Juveniles for
Justice. | have a lot of talents: | sing, do poetry, bﬂ
and run track. | am looking forward to going to
college and having a career helping children and {’i
adults who are experiencing life difficulties. My
family and friends help me realize these goals.
When | was sent to an adult prison, | picked
up new hobbies like spiritual readings. When
| came home, | wanted to join the track team:;
however they said | was too late to join. Luckily,
| didn't have to stop going to the programs |
was in before prison.

i,
E ANGE | have been involved in Juveniles for
. &% |ustice for two years. | enjoy cooking and am
hoping to become a chef and have my own
~  house and car in the future. | also like to spend
yr = time with my family. | was involved in track and
.fl S}: field before placement, however | don't do them

] ‘ anymore. | would like to get more involved in

kickboxing.

HID | am an artist, athlete, and father. | love playing
sports and video games, Currently, | am involved in the
Evening Reporting Center, and
this is my first year as a Youth
Advocate. | am interested in cyber
security and the military. | really
enjoy playing basketball.

Before placement, | was playing
basketball and football, but when
I got out, | couldn’t go back to my
old school and couldn't play. It was
kind of nice that while in placement
I got to play basketball on the court, but there wasn't a
team.
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JAHEEM Thisis my second year in Juveniles for Justice.
| wanted to be part of the program to improve how kids
are treated in this system. | hope
that in five years, | have a job as
an EMT and have my own house
and car. | like to cook, spend time
with my family and my daughter,
and go shopping with my
friends. When | came home from
placement, | found a community
football team and joined it to keep
myself busy. With the support of
my brother, | signed up for Job
Corps and am excited to be starting on the path toward
my career.

QILAH | am so excited to have been part of Juveniles
for Justice for the first time this year. | have gotten to
learn about advocacy and what | can do to help. | would
really like to use my DHS experiences to become a youth
mentor/counselor and mentor other youth who may be
going down the same path | was.
e il !..4]0-:)- Currently, | work at PowerCorps
g PHL.

Before | was in placement, | used
to enjoy cheerleading and doing
makeup, but | could not continue
when | was sent to placement.
While in placement, | started
playing cards—speed, spades,
and black jack. | would play staff
and other youth for snacks and
other things. Now that I'm home, | want to be more
involved in civic engagement with other youth in the
child welfare andfor the juvenile justice systems. To
achieve my goals, | am getting a lot of support from my
case worker and the Achieving Independence Center.
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BREE | have been involved
with Juveniles for Justice for two
years. | like to write poems, dance,
crochet, and play spades. | am
an artist, and my art has been
featured in several Juveniles for
Justice projects. | am currently in
school for cosmetology. | would
also like to take up forensic
science because | am interested in
how crime scenes are solved.

ALEX | am a second-year Youth Advocate. |
am alse an actor and have directed a student-
created play about being a teenager in
Philadelphia.

| have o daughter named Adrianna, whom
I love to spend time with and make laugh. |
have a goal of getting my own apartment and
a job to provide for my family.

Before placement, | played volleyball. | learned
how to crotchet in placement and still do it. |
also enjoy acting and am currently working on
a play.

DON | am a first-year Youth Advocate and have
enjoyed having an opportunity to make a change. | play
basketball and draw very well. | also like video games,
pizza, Sprite, and know how to
do a back flip. | like spending time
with my family, watching movies.
| was playing basketball before |
went to placement. When | came
home | couldn't continue to play
basketball for my school. | couldn’t
pick up new hobbies because
| was so busy with probation,
house arrest, and restricted
service. | am playing baseball for
my school now. In the future, | see
myself owning a business, and my goal is to go back to
school to get a master's degree.
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SEPARATION FROM FAMILY

A sense of “connectedness”—to family, community, peers, and supportive adults—is
essential for adolescents and young adults. This is a time when youth are naturally developing
relationships and forming their own identity. Strong relationships and community connections
help keep young people engaged, supported, and on track. Incarceration disrupts these
connections to family, peers, and community—isolating youth in harsh environments, hindering
their natural growth, and leaving young people without a support network when they return to
their community.

Our Experiences

BREE When | was placed in the facility, | was told that | could not get a
home pass because | was only going to be there for a month. | was upset
and hurt, both mentally and emotionally.

Being in a facility is a lot. A month is a long time to go without seeing my
parents, siblings, and family members.

NIGEE | wasn't aware that | would be going to prison and was being
tried in the adult court. | found out the same day of my first court hearing
and was in an adult prison for three months. | also found out that you do
not receive home passes when you're sent to adult court, so my family
could only visit me once in a while, It made me angry that | couldn’t see
them more often. Thankfully, my case was sent back to juvenile court, and
| was happy to go home.

“A month is a long time to go without seeing my parents, siblings, and family

members.”
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ANAHI When | was first going to placement, | didn't actually know when
| was being placed. | did not know where or how leng | would be there,
either. | was not allowed home passes when | was there for about three
months. | lost contact with my adoptive parents while | was in placement
and couldn’t return home with them. | also stopped talking to my friends
and other people in my life because | couldn’t keep in touch when | was
there.

JAHEEM Getting support from my family helped me move forward after
being in placement. | was on house arrest, so | couldn't hang out with
my friends anymore. Being on house arrest meant | had o lot of things to
attend, like having to meet with my advocate. When | came home, having
to go to my child advocate helped me get out of the house and stay out of
trouble.

ALEX On my way to court, right before | got there, my worker told me |
was not going home. They did not tell me how long | was staying. | was
14; 1 didn't know anything. | was happy, but sad at the same time. At the
facility, | got day passes, and the facility stoff dropped me off and picked
me up to go back home. | cried a lot because | missed my brothers and
sister and their kids. | only had three friends, and | still talked to them.
They knew everything that was going on. After this experience, | don't
trust people. I'm quick to fight over anything, and I'm very impatient.

HID The judge let me know that | would be in placement for several
months. | did not believe the length of time | was given was reasonable
because | did not participate in the activity | was being sent to placement
for. My family came to visit while | was in placement, and it made me feel
bad that they had to visit me in there. After coming home, | am glad that
' my relationship continues to get stronger with my family and some of my
friends. | needed that.

“I was glad that my relationship continues to get stronger with my family and

some of my friends. I needed that.”
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LILLY They told me that for my first placement | would be staying for @ month. In my second
placement, they never told me how long | was staying. After they diagnosed me with depression,
| was put on o medication dosage that was too high for me. | then had breathing problems and
| panic attacks. | ran away from Child First because | missed my parents
2p'g H and family. | didn’t get home passes because | ran away and was on lock
down for 30 days. | didn't see my parents at all, and it made me feel alone.
| felt like | didn't have anybody that loved me around. Mot feeling that love
and being away from home is the worst feeling— can’t describe it.

This experience changed me, | was quiet and didn't want to be around
anybody else. | was too scared to open up and talk. | didn't think anyone
would believe me, and | didn't think anything would be done if | did speak
up. | have trust issues with adults now. One positive thing | was glad about when | came home
was that | was getting all the love that | was missing from my family for all those months | was
away.

QILAH Partof my experiences going in and out of the juvenile justice and child welfare systems
were related to truancy and for violating my probation by being late to school. What should have
happened in my story is that someone should have asked me why | was always late to school or
why | felt | had to violate my probation. Instead, no one asked me, and | was sent away.

When | was being taken to a placement facility | didn't even get a chance
to say goodbye to my family—not my little brother or sister. | had to leave
my school. Then, when | first arrived, | could not see my family or receive
any home passes until after 30 days, when the judge approved them. |
missed my family and my younger siblings a lot.

After coming home from placement, my family still sometimes treats me
as if | did something wrong and like I'm different—like I'm a criminal. Going
away impacted my life so much: my family, not being able to finish school on time, no longer
having the same friends, and now being in both systems.

“I lost contact with my adoptive parents while I was in placement and couldn’t

return home with them.”

10
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STRIP SEARCHES

Although definitions vary, the term “strip search” generally refers to a search that requires
a person to remove clothing to permit visual inspection of the person’s breasts, buttocks, or
genitalia.

Highly invasive for anyone, strip searches are particularly traumatic for adolescents and
young adults, who tend to be more self-conscious about their bodies and may even experience
the search as a form of sexual abuse. This risk is heightened for youth in the juvenile justice
system, the majority of whom have histories of exposure to traumatic events.

Yet youth in juvenile facilities are routinely strip searched, often in situations where no one has
reason to believe they are hiding anything. For instance, youth may be strip searched upon
admission, after visits with family or their attorneys, when placed in solitary, or when transported
to or from the facility. As the stories below show, these searches are dehumanizing, degrading,
and humiliating—they can cause real, lasting damage to youth the system is supposed to help.

Our Experiences

BREE When |was processed through admissions at the detention center,
the staff had to take off my clothes and started patting me down, touching
me, and making me feel uncomfortable. | felt violated, like | wasn't even a
human being anymore.

DON | was stripped searched in the placement facility. It felt weird being
stripped in front of another man; it also felt a little strange. | don't think
youth should be strip searched unless inthey're in a really bad predicament.

JAHEEM | got strip searched when | first got locked up, and then again
every time | had visits. After | had a visit with my family, | was strip searched.
It felt weird because | was around other youth and staff.




144

HID When | first entered the placement facility, | refused to be strip
searched, and they called a code. They pulled me into another room with
five or six guards, and a few of them held me while one guard forcibly
searched me. This happened more than once because | refused every time.
There were also pat downs after visitation.

ANGE Strip searches happened when | first entered and when | came
back from a home pass. | wasn't with other youth when | got strip searched,
just staff, but | still | felt a little uncomfortable because | didn't know them
like that.

NIGEE After visitation, all the youth would be strip searched at the same
time, and it was very uncomfortable,

LILLY | didn't like being strip searched at all. | didn't want anyone to see
me naked, and it was very uncomfortable.

squats in front of o female guard. We were taken in the back, away
from everyone else. The guard didn't touch me when | squatted, but they
would make us squat with our pants off, and it kind of make me feel
uncomfortable. Then, when | was sent to a placement facility, they did a
strip search after every visit with my family, and they would pat us down
every time we would go off grounds and come back. They would shake
out our bras and touch around our waist and make us take our shoes off.
For higher security places, they don't need to do this when there is already
heightened supervision of the youth.

“They pulled me into another room with five or six guards, and a few of them

held me while one guard forcibly searched me.”
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PHYSICAL RESTRAINTS

The act of being physically restrained is an extremely common experience for youth in
juvenile facilities. Restraints take many different forms, including mechanical restraints - such
as handcuffs and shackles - and manual restraints where staff physically restrict o youth's
movement, sometimes for long periods of time.

Almost by definition, restraints are physically harmful to youth, and they can easily escalate to
dangerous or abusive situations. Current standards in the field of juvenile corrections recommend
significant limits on using restraints because of the risk of harm to youth and staff, calling instead
for developmentally appropriate de-escalation technigues.

Yet as the stories below show, youth continue to routinely experience harsh and sometimes
violent uses of physical restraints, often in response to incidents that reflect typical adolescent
behavior and could have been de-escalated in other ways.

Our Experiences

LILLY If | acted out, the staff at the placement facility put my hands behind my back and threw
me on the floor. A staff burned my skin with a flat iron so badly, my judge
moved me to another floor. When she burned me, | yelled at her becouse it
hurt so bad, and | was placed in a small room by myself for yelling.

‘»pup

Another time, | had gotten body slammed for yelling at a staff person and
was put into a room for about a day but because | had refused to go into
the room, they didn’t let me eat. | had eaten breokfast before 9:00 am, and
I wasn't given any food until after 3:30 pm. | also felt that even if the staff
didn't like you, they could do what they wanted. Staff fought girls, and
male staff restrained female youth, which didn't feel right to me.

“For higher security places, they don’t need to do this when there is alreac

heightened supervision of the youth.”

13
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DON In placement, | witnessed youth getting physically restrained if staff
believed they looked like they were about to fight another youth. It also
happened sometimes when youth talked back to the staff.

. ANGE In placement, youth can get restrained for getting into trouble—
like when people fought, both would get restrained. One girl got arrested
for fighting staff. They argued first, and then the girl got restrained. The
staff person also tried to hit the girl back. For fighting, everyone had to
stand in the middle of an empty room and do an apology and analyze

“4 what we did wrong. If you moved while talking, you would get restrained.

I've seen people get restrained the whole time at the juvenile placement
facility | was in, one person a day would be restrained. I've also seen youth
in shackles.

ANAHI | saw some people get restrained for fighting, and if the child
would keep moving, the staff would slam them on the wall or floor. Usually,
staff would hold people back for fighting, but sometimes the staff would
also get physical with the youth if they weren't cooperating.

I'was in one placement facility for two to three months. | witnessed youth being restrained

even for talking back and refusing to do something. When staff yelled and
argued with you, they decided they were finished arguing and suddenly
they get physical and then they will call “code black™ or “code blue” and
would jump on the youth. It wasn't common, but it happened when a staff
person had a problem with one of the youth.

Staff felt like they had to respond excessively to any behavior they felt
was wrong. If one person didn't do something like cleaning up, the unit
got locked down for a week or more. Everyone had to be in their room and
could only come out to eat and shower, and then it was lights off. After

this, once everyone came out they would be upset, angry, raged and ready to fight.

14



147

PHYSICAL ABUSE

As numerous studies have documented, maltreatment and abuse are commonplace in large,
institutional youth placements. For instance, one national survey of facility staff members
showed that, over a three-year period, there were approximately 13,000 allegations of abuse in
juvenile facilities around the country. Other studies hove documented evidence of widespread
maltreatment in at least 29 states.

The abuse youth experience includes violent assaults by stoff and youth, sexual victimization,
and systemic maltreatment. These experiences cannot be written off as the product of individual
bad actors—they pervade our juvenile justice system and have persisted despite many efforts
at reform. The obuses described below, and similar experiences of countless young people
around the country, highlight how our correctional model is inherently flowed and must be
fundamentally changed to support, not harm, young people.

Our Experiences

LILLY At my lockdown placement, | saw that youth could yell, not listen and sometimes fight
each other because some staff would let them fight. There were times staff physically fought
with youth, too. | had also heard about someone being pepper sprayed in
response to telling a staff person "no.”

3
099

When a staff member intentionally burned me with a flat iron while she
was stroightening my hair, | was in a lot of pain and asked to see the
nurse, but she wasn't there because she was only part-time. | never got
to see a doctor until | went to court four or five days later. By that time,
it was all scarred. When my judge saw what happened, she moved me
to a different floor. | was really upset | had to stay ot the same facility all because the other
placement where | was supposed to go didn't have a bed available yet.

id should be beaten up by staff at the facility, especially not for refusing to

do class work that’s not on our level.”




148

HID When | was at my first juvenile placement facility, a lot of people were physically injured
by staff. | had gotten a busted lip and broken ribs from a guard, so my social worker took me to
the hospital and | was removed from this facility.

One time, | was on social media during school hours and when they caught
me, they tapped me on my shoulder and told me to step out of class. As
soon as | stepped out of the room, one guard held me, and another punched
me, then they made me go back to class.

| never told anyone at the facility because the staff who punched me
would bribe me and other youth with snacks to not tell the CFO, or when it
happened to me, they told me to not tell when | went to court.

If people really knew what | faced behind those walls, they would understand how horrible it
was for me. No kid should be beaten up by staff at the facility, especially not for refusing to do
class work that's not on our level. If this happened in regular school, teachers could be arrested
and fired.

QILAH In a holding facility, | had been having a hard time sleeping and was having menstrual
cramps, so | did not feel up to eating breakfast. | was tired, and | refused to go to breakfast.
When | refused, the staff grabbed and twisted me up out of the bed.
Because it was hurting, | resisted. When | did, the staff woman swung
me around and punched me. When | defended myself, the staff facilitator
who was nearby and saw what was happening, threw her walkie-talkie
at my head. After this happened, | tried reporting what happened between
@ me and both the staff but there was no disciplinary action for the staff's
behavior. Instead, | lost all my phone time with my family and was put in
solitary for one day. One of the biggest parts of this experience that hurts
was that | was punished for what happened to me and they took away my phone time, and it
meant that | could not talk to my family.

16



149

SOLITARY CONFINEMENT &
EXTENDED ISOLATION

Meurological research and sociological studies have confirmed what common sense tells us:
that solitary confinement has devastating, long-term effects on young people. The practice
exacerbates mental health problems, disrupts normal adolescent development, and undermines
the rehabilitative goals of the juvenile justice system. It has also been found unconstitutional by
numerous courts.

Yet solitary confinement—also known as “isolation,” “room confinement,” “disciplinary detention,”
or other euphemisms—remains commen in juvenile facilities around the country.

In a national survey of juvenile defenders conducted by Juvenile Law Center, more than two-
thirds of respondents reported that they have clients who spent time in solitary. The conditions
these young people experience are often appalling; youth in solitary may spend 22-23 hours
a day in cells by themselves, sometimes without basic necessities such as mattresses, sheets,
showers, eating utensils, and mental health treatment.

Exposure to these conditions not only harms young people—it s also counterproductive. Facilities
and jurisdictions that have reduced reliance on solitary confinement have seen corresponding
decreases in rates of violence.

Our Experiences

QILAH While | was in placement, often the whole group would get
punished for behavior of one person. One time, | was placed in solitary
confinement for one day for defending myself when a staff person threw
a walkie talkie in my face. Another time at a holding facility, | was put in
solitary for about 3-4 days. When | was in solitary, there was only a metal
chair in the room and o table nailed to the floor. A person brought me food
throughout the day and brought me a pen and paper for me to write to
my family.

“It shouldn’t be that if one youth acts out in a facility, we are all punished.”

17
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.Y, . ANGE In general, you can't talk to anyone or look at anyone (in a silly
.;'jj way) or you would get in trouble. | was placed in isolation rooms for being
! considered a “threat” because | moved too quickly while talking to staff.

=
I
Ul

HID | was in solitary for one week once, and the room was cushion—a sponge-like substance.

—m., They put me there because someone in the cafeteria was looking at me
and | felt threatened. They thought that we both might get into a fight
because we were staring at each other, so we were both put into solitary.

They only checked on me when it was time for meals, and they brought my
class work to me, otherwise there was nothing for me to do and no one for
me to interact with. | slept, loocked at the wall, worked out in the room, and
i | ate—that's it, for a whole week.

At first, | didn't think it would affect me, but after being in the room with
nothing to do for even a few minutes it started to bother me. It made me feel weak because
there was nothing | could do to get out. There was only really me, the walls, and the floor.

JAHEEM At the detention center, if there was a fight everyone would be
on lock down for some hours or a full day. It depended on the situation, like
if @ youth was in a unit fight, we would all be on lock down for 24 hours.
We also would not be able to see our families if a lockdown happened.
This was upsetting because it felt as if we were all being punished for
someone else’s behavior. This was also frustrating because if | had court
the same day the lockdown happened, my court date got pushed back,
sometimes almost a month. It shouldn't be that if one youth acts out in a
facility, we are all punished even when we did not cause any trouble.

“When I was placed in solitary for three days, there was only a metal chair in
the room and a table nailed to the floor.”

18
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EDUCATION

Youth in juvenile facilities foce countless barriers to educational success. Placement in a facility
usually requires a youth to change schools, and the educational programs provided in facilities
typically lack the academic rigor of community-based schools. Youth may be assigned to the
wrong grade, given coursework below grade level, or simply placed in front of a computer and
expected to teach themselves. Although a lorge percentage of youth in the juvenile justice
systemn are eligible for special education, many facilities fail to provide mandated services.

When they are discharged from facilities, youth often struggle to transition back to community
schools. Many find that they are unable to transfer the credits they earned or that all their courses
are counted as elective hours. Unsurprisingly, these barriers lead to abysmal educational
outcomes: a majority of youth do not return to school after release from custody, and only
1% of justice-involved youth graduate from college.

These outcomes are particularly tragic given that many youth enter the justice system due to
school-related issues, such as truancy or school-based offenses. Rather than help youth meet
their educational goals, system involvement sets them further behind.

Our Experiences

ANAHI | was assigned worksheets when | was in one placement facility. The work was too

. easy for me and not on my grade level. They had different teachers every
day who came to teach us at different times. In another facility, the school
work was the same—too easy and only one teacher who actually tought.

When | was released, | was not able to go back to my regular school and
ended up going to an alternative school. My credits were not transferred,
and | had to start from scratch.

This experience impacted my education because | didn't get the right grade
waork in the placement facility. It made it harder for me to learn when | got
back to a regular school and pushed me back.

“My credits were not transferred, and I had to start from scratch.”

“I would get in trouble for doing normal teen things, like playing around.”
19
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ANGE ‘Worksheets and reading assignments were too easy in the placement facility. During
my time there, | was tought with worksheets and books. While | thought the teachers were
good, they didn't teach as much, and it was not the appropriate grade level. It was also really
strict—| couldn’t fool around or get in trouble. When | got in trouble, | was separated from the
other students. If | got into trouble, they would give me a warning, pull me out of school, and |

g o would have to explain what | did wrong and what | was going to do to fix
it. If | wasn't good in this "interview," | had to sit in a room by myself. When
| was being goofy in class, the teacher got mad and told me to get out. |
had to work separately in an empty room but the next day | could go back
to class.

When | got home, my credits transferred from the facility to my
neighborhood school. This was great, so | went to a neighborhood school
" first and returned to my grade level, but | didn't do well. | couldn't keep
up with the pace of the work because | hadn't learned the things the other kids learned from
my previous school, so | had to leave my neighborhood school to attend an alternative school.
This experience at the alternative school affected me o lot because | was used to “normal”
school and having more freedom. When you attend alternative school, it's so different, you can't
carry anything—no pens, pencils, it's not like regular school at all. | believe if | didn't have this
experience at the alternative school, | would probably have graduated on-time.

¥ LILLY After coming back home, | tried to go back to the charter school |

P, had attended for two years before going to the placement facility, but they
. wouldn't let me back in. My only option was to do a cyber program. | didn't
learn anything while | was in placement and to this day I'm still having
trouble in school. | ended up having to take eighth grade classes that |
should have already known, like pre-algebra.

NIGEE In the adult facility, the worksheets | had were on my level, and all
the assignments were both hard and easy. We had a teacher who came
in and gave us work. She talked to us and helped us with worksheets and
reading assignments. I'm glad | had her help and got the work | needed
while | was there. This made it easier when | came home, and | was able to
go to the school | used to attend. All my credits transferred from the adult
facility back to my community high school.

education up. Going t ool was hard too because I didn’t go

2

for so long and when I did go it was only for 3-4 week
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HID It seemed like they only gave us work to keep us busy from doing
anything. The work really didn't teach me anything. In the facility, | had
access to a teacher and computer. But | wasn't really interested in the
school work because they kept giving me work that wasn't at my grade
level. One time | got ten punches by a guard for not doing the school work.
When | came back home, | had to be homeschooled because no school in
. the Philadelphia School District would accept me back. My credits from
the placement facility didn't transfer when | tried to go to a regulor school
outside of Philly, so | had to be homeschooled to start 12th grade on time.

ALEX We hadteachers and two body guards in every class. The teachers
didn’t interact with us they just gave the papers and sat at the desk on their
phones. | had to repeat grades when | left the facility because | didn’t get
the proper work, which made it harder for me because | didn’t know the
things that | should've known. | could've finished school this year (2018). |
feel like | wasted my time for three years. When | came home even though
| was not able to go to my neighborhood school, | could go to a school in
Philly designed for youth with experience in foster care. | think it's the best
school | have ever been in.

DON Once, | was told | had to leave the class because they thought |
wasn't going to be safe and was arguing. | was sent to my room for half
the day, and | had to make my work up another day.

“We had a teacher who came in and gave us work. She talked to us and helped
us with worksheets and reading assignments.”

“I was not able to go to my neighborhood sch but CB is the best school I

)f}ﬂl"t‘ ever bt’l':’ﬂ mn.’
21
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Recommendation 1: Keep Youth in Their
Communities

1. Provide community-based resources to youth and families to help keep kids out of the system.
2. Invest in more diversion programs to keep youth out of placement.

3. In the rare instances when placement is deemed necessary, place youth in facilities within
their communities or close to their homes. This includes:

a. Ensuring that all placements are safe and supportive, and

b. Training staff on up-to-date trauma-informed practices

Recommendation 2: Connect Youth to their
Families while in Placement

1. Never punish youth by denying them access to visits or phone calls with their families.

2. Give guardians contact information of staff who can provide information about the youth and
their adjustment to the facility and make arrangements to communicate (e.g. accommodating
language barriers).

3. Involve family members in education, behavioral management strategies, and medical and
mental health service decisions about their child at the facility.

Recommendation 3: Improve Oversight,
Accountability, and Reporting of Abuse

1. Designate a point person to follow-up with youth about reports of abuse and unsafe
conditions.

2. Require responses to youth reports of abuse or unsafe conditions within 24-48 hours,

3. Train facility staff on how to look for and report abuse. Provide a safe way for staff to report
concerns about abuse.

4. Hold staff accountable when reports are not made, particularly if youth are sexually or
physically abused.
23
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5. Ensure youth and their families fully understand and are able to access the facility’s grievance
procedure by:

a. Thoroughly orienting youth to the grievance procedure when they first enter a facility;
b. Using language that youth and the family can understand;
c. Providing direct information of who to contact about grievances at the facility;

d. Following up after incidents to ask if a youth wants to file a grievance or report abuse;
and

e, Supporting youth in completing documentation and contacting the appropriate person.

Recommendation 4: Develop Alternatives
to Physical Restraints

1. Thoroughly train staff on alternatives to physical restraints, including de-escalation
techniques and other restorative justice practices. These trainings should be a requirement
for all staff upon starting and should be continuously offered.

2. Require staff to exhaust all other de-escalation tactics before resorting to physical restraints.

3. Prohibit staff from restraining youth unless staff have been properly trained on the purpose
and appropriate use of physical restraints and the use of the least harmful restraint tactics.

Recommendation 5: Use Restorative
Techniques to Help Youth with Behavior
Management

1. Instead of relying on solitary confinement for behavior management, offer individualized
programming, including positive behavior support, to address behavior concerns.

2. Train all staff on the use of less restrictive alternatives, including de-escalation.
3. Ensure solitary confinement is never used for punishment, discipline, or convenience.

4. Never isolate youth for more than a three-hour period for any reason, and release youth from
isolation as soon as they have regained self-control. If a youth requires further support after
a three-hour “"cool down” period, seek other positive, individualized interventions to address
the youth’s needs.
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Recommendation 6: Provide Quality
Education to Youth in and Returning from
Placement

Allow youth to attend school in their communities or in the community where a facility is
located, rather than inside an institutional juvenile justice placement.,

Make sure youth have the information and power to make decisions about their own
education and future.

Require on-grounds schools at juvenile facilities to have the same, if not better, standards
and resources as community schools in terms of curriculum, supplies, work, discipline, and
meeting youths' individualized needs.

Provide appropriate school work that is based in the youth's grade, age, development, special
education, language, and any other needs.

. Have appropriate, positive and affirming responses to classroom misbehavior. Denial of

education should not be used as punishment,

. Provide youth with supports and opportunities to get post-secondary credit while in

placement, prepare for post-secondary when they leave placement, and participate in career
pathways programs that prepare youth for living wage employment.

. Have meaningful reentry planning, led by youth and supported by invested adults.

. Provide a plan for the youth's transition out of placement that includes a plan to transfer

school credits, and make sure the youth ends up in the appropriate school and classes, to
avoid gaps in education.

Recommendation 7: Eliminate Strip
Searches

25

. Prohibit all strip searches unless there is probable cause that a youth is hiding dangerous

contraband that could not be discovered in a less intrusive search.

. Train staff on graduated response techniques before any search that requires contact with

a youth's body.

. Ensure searches are not conducted in a degrading or humiliating manner. For instance, youth

should not be searched in front of other youth and should not be asked to strip in front of
staff.
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APPENDIX

Sample Standard Questions for Lawyers
and Advocates to Ask Youth

As youth in placement, we didn’'t know that lawyers and advocates had a limited time with
us. We didn't know it was important to tell them everything that was happening in placement.
We were scared about retribution, did not think we would be believed, and did not know what
could or would be done.

In addition, sometimes, we didn't feel we could trust our lawyers because we didn't know
them well enough to tell. However, regardless of time constraints, we believe lawyers and
advocates should always attempt to ask youth questions. This is important to ensure that we
feel safe and our mental and emotional health is well while we are in facilities and when we
come home.

To help youth to share their stories, we developed a set of questions that we feel are the most
important to ask young people in placement. We know some of these are hard questions

for youth to respond to, so the more rapport advocates develop with young clients, the more
likely youth will disclose difficult information. We believe building rapport and trust with us
and continuously asking some of these questions each time you see us will help us open

up. Building trust is key to helping us to disclose information and to ensuring we are safe in
facilities.

We hope our recommendations and these sample questions will help to one day eliminate the
harm youth face in facilities.

26



159

SAMPLE QUESTIONS TO ASK YOUTH IN INSTITUTIONAL PLACEMENTS

1. How are you? Do you feel mentally and physically safe?

How many meals are you eating a day?

Do you feel you are being mistreated by any staff?

Have you talked to your family or seen them? When was the last time?

Have you ever been forced to do something you didn't want to do?

What school subjects are you learning? Do you feel you're learning the right work?

Have you ever been held in a room by yourself for a few hours or more? How long?

e L

What other services here have been offered to you, for example therapy?

ADDITIONAL QUESTIONS THAT ARE IMPORTANT TO ASK YOUTH.
1. What happens in the facility when a youth is in trouble?
. How do you feel you're being treated?

2

3. Have you, or do you feel threatened by anyone?

4. Were you ever on lockdown? Do you know why? For how long?
5

. How do staff handle conflicts they may have with youth? How do staff handle conflicts
that arise between two or more youth?

6. Where are you currently being housed? What is your room like?
7. What did you expect when you entered?

8. How do you feel like you're being treated in placement compared to the other youth in the
facility?

9. Do you know who to talk to if you have a complaint or something bad happens?

10. Do you have guestions about your next court hearing or when you are scheduled to return
home?

We separated our top 8 questions we feel youth should always be asked.

These questions should be reviewed for wording to ensure questions are not

leading and adhere to attorney client standards.
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INTRODUCTION

Across the country, youth and their families, including many in poverty, face monetary charges
for a young person’s involvement in the juvenile justice system. Too often, the inability to pay
pushes the young person deeper into the juvenile justice system and exacerbates the family’s
economic distress. This report examines how and when youth and families face financial
obligations, briefly looks at the economic consequences, and considers the legal consequences
for failure to pay.

In Part A, the report provides an overview of the problem: the widespread imposition of costs,
fines, fees, and restitution on youth; the significant legal consequences for failure to pay,
including further juvenile justice system involvement and incarceration; the financial stress on
youth and their families; the unique challenges young people face in attempting to pay fines
because they are too young to work, must attend school, or can't find employment even if age-
eligible; and the exacerbation of racial and economic disparities in the juvenile justice system
resulting from such financial obligations.

In Part B, the report looks in detail at eight types of costs imposed on youth and families,
including: probation/supervision, informal adjustment/diversion, evaluation/testing, cost of
care, court costs, fines, expungement costs, and restitution. For each type of cost, we identify
which states impose such costs by statutes, provide initial data on how widespread the practice
is based on survey responses, and when possible, further illustrate the issue with stories from
youth or families.

In Part C, the report documents the harms that costs may impose on youth living in poverty. For
example, youth who can't pay for alternative programs may enter the juvenile justice system
when a wealthier peer would not; youth may be charged with violations of probation for failure
to pay costs; youth may be unable to expunge a juvenile record because they owe money to
the court; and youth or their parents may be held in contempt, incarcerated, or have driver's
licenses suspended for failure to pay. Court costs and fees can also cause families to go into
debt and strain family relationships. In other words, children from families living in poverty may
face harsher consequences than their more affluent peers, be deprived of diversion programs
and rehabilitation options, and be pushed deeper into the juvenile justice system just because
they cannot afford to pay court costs, fines, and fees.

In a companion publication, authored by criminologists Alex Piquero and Wesley Ienmngs,

we present a case study, based upon data collected from Allegheny County, P yl

which specifically examines the inter-relatedness of these court-imposed financial obhgaluons,
recidivism, and key demographic characteristics such as race.*

While this report focuses on a problem —the imposition of costs on youth and families who
cannot afford to pay and its relationship to recidivism—it also highlights solutions. Within each
section, the publication identifies promising practices, as well as legislative remedies that
could be replicated across the country. We also highlight jurisdictions which recently stopped
imposing court costs, fees, and fines in the juvenile system.

Debtors’ Prison For Kids? The High Cost of Fines and Fees in the Juvenile justice System
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A. OVERVIEW

Significant research establishes that court costs, fees, and fines exacerbate poverty for
individuals in the adult criminal justice system and their families. The United States
Department of Justice, for example, has recognized that

the harm caused by unlawful practices [imposing costs without adequate due
process)] ... can be profound. Individuals may confront escalating debt; face
repeated, unnecessary incarceration for nonpayment despite posing no danger
to the community; lose their jobs; and become trapped in cycles of poverty that
can be nearly impossible to escape. Furthermore, in addition to being unlawful,
tothe extent that these practices are geared not toward addressing public safety,
but rather toward raising revenue, they can cast doubt on the impartiality of the
tribunal and erode trust between local governments and their constituents.?

Little is known, however, about these practices in the juvenile justice system nationally.

To address this gap, Juvenile Law Center reviewed statutes in all 5o states and the District

of Columbia to assess the legal framework for financial obligations placed on youth in the
juvenile justice system and their families. We also conducted a national survey of lawyers,
other professionals, adults with previous ile justice invol t, and families to collect
information about local practices.* We received responses from 183 individuals in 41 states; in
each of these states, respondents reported on the imposition of costs, fines, fees or restitution,
and harms to youth or families as a result. In addition, we engaged in conversations with
attorneys and young adults who had experiences with the juvenile justice system to further
understand how cost of justice issues play out in practice. Again, we heard that costs were
regularly imposed and that they posed significant problems for youth and families.

We conclude that the imposition of costs, fees, and fines is widespread and poses significant
problems for youth and their families. Approximately one million youth appear in juvenile
court each year. In almost every state and the District of Columbia, youth may be charged

for multiple court-related costs, fines, and fees. Across the country, the inability to make
these payments subjects youth and families to possible incarceration, suspension of driver's
licenses, an inability to expunge or seal records, and economic and social stress, among other
consequences.

In 18gg, the Illinois legislature established the first separate juvenile court system.® The new
system was designed to recognize that youth are different from adults, and to respond with a
focus en rehabilitation and child development.” Over the course of the next century, the idea of
a separate juvenile system became firmly entrenched nationally.® While state juvenile justice
systems have changed over time, they still maintain core goals of supporting youth, assisting
rehabilitation, developing youth competency, and improving outcomes.® Juvenile court fines,
fees, and costs risk undermining the core goal of the juvenile court system by increasing wealth
disparities in the system, pushing youth deeper into the system based on inability to pay,
penalizing youth well into adulthood, and heightening family stress.

Policymakers and professionals aiming to ensure that the juvenile justice system is structured to
support positive outcomes for youth and families should take a hard lock at the consequences
of monetary sanctions on youth. They should safeguard the due process rights of youth

and families and ensure that the juvenile justice system, designed primarily to support and
rehabilitate, does not instead impose undue harm on youth and their families.
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1. State Laws

This report provides an analysis of statutes in 5o states and the District of Columbia which
impose myriad financial obligations on youth and families when young people enter the juvenile
justice system. Our analysis is based on statutory provisions contained in state juvenile justice
or children's codes only, and does not identify judicial interpretations of these statutes, rules of
procedure, or statutes found outside the state’s juvenile or children’s code. Our research reveals
that across the country, courts may require youth, parents,” or both to pay:

= court expenses (including witness fees, transportation, cost of prosecution, cost of
court operations);

= fees for a public defender, sometimes even after a determination of indigence;
= costs for evaluations and testing;
u probation supervision fees and costs;

= fees and costs for participation in diversion programs (designed to keep youth out
of the juvenile justice system);

= child support to the state;

= treatment costs, including mental health treatment and rehabilitative programming;
= health care costs;

= the cost of GPS monitoring;

= cost of care generally; and

= fines.

Many of these costs, including court expenses, public defender fees, and costs for evaluations
and testing, may be imposed before the court has made a delinquency determination. Even if
the individual is not adjudicated, the youth or family does not recoup the money paid.

In addition, every state juvenile justice system allows courts to impose restitution on youth or
their parents or guardians. Because restitution is designed to make the victim whole rather than
to fund courts or agencies, this report considers it separately from other costs, fines, and fees.
However, restitution is part of the larger story about how poverty can push young people deeper
into the juvenile justice system. As a result, the publication considers the structure and impact
of restitution policies and provides examples of promising practices to support victims’ rights
without sacrificing youth rehabilitation.

In almost every state, youth and families are likely to pay not just one, but multiple costs for
juvenile court involvement. As shown in Appendix A, most states have statutory provisions
permitting the imposition of costs at numerous points in the delinquency system. In Arkansas,
Kansas, Michigan, Montana, Oregon, Texas, and Washington, for example, statutes permit at
least seven different categories of costs to be imposed on youth or families.

Even within one category of cost, an individual may be required to make multiple payments for
different purposes. In some states, for example, where youth or families must pay for the “cost
of care,” aclose look at the statutes reveals that they must pay for the cost of placement and
the cost of programming or treatment. Indeed, there are often numerous “cost of care” statutes
in any state.”
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Youth and families may also face additional costs not reflected in our detailed state-by-state
analysis. For example, in a number of states, youth or families are charged costs or fees

for public defenders, or are asked to reimburse the cost of counsel, even if they have been
determined indigent. An analysis of these charges will be included in a forthcoming publication.
In addition, survey respondents noted that the costs of system involvement itself—including
transportation costs and the cost of phone calls for youth in placement—created serious
financial burdens for low-income families.

2, State Practices

Because costs, fines, and fees are often established at the local level, we surveyed public
defenders, other professionals, family bers with j ile justice-involved youth, and
adults with previous involvement in the juvenile justice system to gather information about the
prevalence of monetary sanctions and their impact on youth and families.

Although further research is needed, our survey suggests that costs, fines, and fees are often
imposed, even in the absence of relevant statutes. In each section, we have highlighted states
where survey respondents reported that the practice exists even though our legal research
makes clear there is no statutory provision authorizing it.

In addition, our research suggests that in the many instances where costs, fines, or fees are
discretionary under state law, they are frequently imposed on youth or families. One survey
respondent, for example, reported that, even though the state statute requires judges to assess
whether individuals are able to pay particular costs, in practice all families must pay regardless
of their financial circumstances.

Conversations with advocates indicate that the county or municipality, rather than the state,
often determines whether to impose a financial obligation. Since this study focused on state
statutes and did not examine local court or agency rules, the burdensome cumulative costs
presented in this report likely underestimate the extent of costs charged to youth and families.

3. The Burden of Legal Financial Obligations

Costs, fines, fees, and restitution may be burdensome individually; when considered
cumulatively, they can be overwhelming to already financially stressed youth and families.
Research on adults has shown that monetary sanctions in the criminal justice system exacerbate
poverty for indigent adults and their families* and interfere with defendants’ capacity to find
permanent housing, manage drug or alcohol addictions, and maintain strong social bonds.*® For
young people, the consequences may be as harmful, if not more so.

Juvenile justice-related cost can be highly burdensome. One report in Alameda County,
California, for example, concluded that the total fees to families for juvenile involvement,
including investigation, GPS monitoring, placement, and public defender fees, added up

to approximately $2,000 for an average case.™ For young people incarcerated for extended
periods of time, the costs can be significantly higher.'* For a single-parent family making federal
minimum wage, even the ge pay t constitutes approxi ly two hs' salary.®
While public assistance levels vary by state, in any state such payments would constitute
several months of public benefits. ™

Even seemingly minimal payments may require families to choose between buying basic
necessities, such as groceries, and paying fees. Survey respondents reported that costs and
fees cause families difficulty “surviving on a day to day basis” and that “[sJome of these
families are teetering on the brink [financially] when their children enter the juvenile justice
system and the added costs push them further. | have seen single moms, which describes many
of these cases, have difficulty scraping together 10 to 15 dollars out of their monthly budget
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to pay on these fees, fines, and costs.” Even that low cost “means the difference to some
[families] between eating for a day or two.” Another respondent indicated that even a single
type of cost (e.g., cost for informal adjustment) “results in families not having funds for rent,
food, groceries...”

Another survey respondent indicated that the costs imposed for juvenile justice involvement
impact youths' siblings: “It can determine if another child in the family goes to college or not.
Gets school clothes or not. Get[s] to do anything else other children get to do because money is
being spent on the juvenile system.”

The financial burden also undermines family relationships. One survey respondent
explained that:

The debtineffect creates arift between parents and their children. I... spoke to a family where
a grandmother had taken custody of her grandson but when facing these insurmountable
fees, she was told (by a county employee) that the only way she could avoid paying was
to hand over custody. Given her limited income, she has seriously considered giving up
custody of her grandson, which would make him a ward of the state....

For young people, the consequences of costs and fines can be particularly devastating. Youth
and families who cannot pay fees face criminal contempt, civil judgments that follow them into
adulthood, prabation violations, additional fees, incarceration, property liens, and ineligibility
for expungement.

It is particularly problematic that youth who would otherwise remain at home with their families
may be incarcerated because they can't afford fees even if they pose no public safety risk and
have no need for services.” This, in turn, puts youth at risk of lasting harm. Youth facilities aren't
safe, with high rates of physical* and sexual violence.™ Youth in facilities are typically subjected
to correctional practices that may be uniquely traumatizing to youth, including strip searches,
restraints, and solitary confinement.” Youth placed in facilities tend to fall further behind in
school and often drop out upon reentry into their communities.” Placement as a juvenile also
increases a youth's chances of reoffending and future incarceration as an adult.*? Ironically,
juvenile justice placement is itself highly expensive® - and often the state places still further
financial burdens on youth and families by charging them for the cost of placement or care.®

Even in the absence of incarceration, costs and fees undermine the juvenile justice system's
County, California, the authors quote probation officers in more than one California county
recognizing that the stress and strain of fees may hamper efforts to support positive outcomes
for youth and families.*® In our companion criminology study, criminologists Alex Piquero and
Wesley Jennings demonstrate that costs and fees, and the amount of costs and fees owed,
significantly increase the likelihood of recidivism.*

Not surprisingly, many youth simply have no way to obtain the money to pay costs and fines.
Some youth in the system are not old enough to work at all, or at least cannot work full time
under state and federal law,”® and those who are old enough may have unique difficulty finding
employment as significant numbers of teenagers are shut out of the labor market.* This is
particularly true of youth from families living in poverty, who tend to have more difficulty finding
employment than their more affluent peers.™

Ensuring opportunities to work, however—even if feasible —wouldn't wholly solve the problem.
Pushing youth to work too much, too soon may lead to long-term negative consequences,
including lower grades and increased school drop-out rates.” Although youth with higher
economic status may be more likely to have jobs, those from more disadvantaged backgrounds
tend to work longer hours.” Financial obligations that push young people into such work
experiences may therefore further undercut the juvenile justice system’s rehabilitative goals.
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Financial obligations in the juvenile system also exacerbate the system’s existing economic
disparity. Children from families in poverty are over-represented in the juvenile justice system.
Multiple factors contribute to these disparities, including unequal access to quality counsel, a
“needs-based delinquency system” that allows children with access to private services to avoid
justice system involvement entirely, high rates of crossover youth entering the juvenile justice
system from the child welfare system, and disproportionate entry into the system by youth in
highly policed schools and neighborhoods.” When an inability to pay deprives a young person
of the opportunity to be diverted from the juvenile justice system, is considered a violation

of probation, or otherwise results in heightened system invol t, it intensifies economic
inequalities in the system. Juvenile costs and fees lead to inherently unequal treatment for
youth in poverty.

Costs, fines, fees, and restitution also exacerbate racial disparities in the juvenile justice
system. A recent Sentencing Project report shows that while the most stark racial disparities

in the juvenile justice system arise in the context of arrest, such disparities are also evident at
multiple decision points in the delinquency system, including diversion (away from formal court
processing), detention (prior to hearing), probation, and commitment to placement.” These
disparities persist despite similar offending rates among youth of color and white youth for
most common j ile offenses.? In our companion publication, criminologists Alex Piquero and
Wesley Jennings present a study showing that youth of color in Allegheny County, P lvani
were more likely to have costs or fees owed after case closing, which, in turn, was related

to higher recidivism rates, even after controlling for a host of other demographics and case
characteristics.® Fee structures that push young people deeper into the system for failure to pay
may contribute to racial disparities in the juvenile justice system nationally.

Problematic policies on costs, fees, and fines create, in some instances, modern-day debtors’
prisons. As described in Part C, some state laws explicitly establish that youth or families may
be incarcerated for failure to pay. Others establish that youth who fail to pay may have probation
revoked, be turned away from diversion programs, or be held in contempt of court. Still other
states revoke or suspend the driver's licenses of youth or parents. As one survey respondent
explained, such suspensions “result in financial hardships to families and youth during periods
of suspension as well as in costs associated with restoration privileges.” We explore below how
the imposition of such serious penalties—including a loss of liberty—for failing to pay costs,
fines, and fees raises serious constitutional questions.

Debtors’ Prison For Kids? The High Cost of Fines and Fees in the Juvenile Justice System



171

4. Changing the Story

If costs, fines, and fees cause harm to youth and families, what are the alternatives? A few
jurisdictions have already taken steps to make their juvenile court systems more equitable.

In Alameda County, California, a report examined the fiscal impact of court costs and fees

and concluded that the county garners minimal benefit from fees. Although the county

collects approximately $400,000 annually from families, it expends approximately $250,000

in collections, in addition to county personnel time spent on administration of fees.” After
learning of the real harms to families and the minimal or negligible financial benefit, the county
repealed the policy of imposing fees and costs in the juvenile justice system.* Other counties in
California have also limited reliance on costs, fines, and fees.»

In Washington State, the legislature passed the Year Act, which eliminates juvenile diversion
fees, juvenile court costs and appellate costs, collection fees for juvenile financial obligations,
adjudication fees, and certain fines. The bill also permits youth to petition the court for
modification or relief from legal financial obligations and directs the court to consider such
factors as ability to pay, other debts, and restitution owed. In addition, it gives judges the
discretion to consider a youth's ability to pay restitution and allows young people to have their
juvenile records sealed if they have made a good faith opportunity to pay restitution.»

Counties and states across the country should consider a similar approach—eliminating harmful
costs, fines, and fees, and ensuring that any orders of restitution are reasonable and effectively
balance the victim's need to be made whole with the financial reality of youth and their families.
For some states, the first step will be a fiscal analysis, like the one done in Alameda, to assess
what kind of alternate revenue sources will be needed. Ultimately, however, state and local
policymakers should establish more sustainable and effective models for funding court systems
instead of attempting to get “blood from a turnip,” as one of our survey respondents described
it, by imposing costs on youth and families who just can't afford to pay.

Debtors’ Prison For Kids? The High Cost of Fines and Fees in the fuvenile Justice System
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B. TYPES OF LEGAL FINANCIAL OBLIGATIONS

In each section below, we provide the number of states with statutes authorizing or requiring
such costs to be imposed. We also report on the number of states with survey respondents
reporting youth or families making such payments. Because costs and fees can be imposed as a
matter of practice, these survey responses sometimes identify costs imposed in states with no
relevant statute.

1. Fees for Probation or Supervision

= Statutes: 20 states have statutes linking payment to probation or supervision. (See
Table 1)

= Practice: Survey respondents in 18 states reported youth or families making
such payments.

Youth in the juvenile justice system or their families are often required to pay a cost or fee for
probation or other supervision. In most jurisdictions, parents or youth are required to pay fees
for the cost of supervision. In a small number of jurisdictions, they may instead be forced to put
up a surety and then lose the money if the young person violates the terms of probation.*

These costs are often assessed monthly,* and failing to pay the fee each month can be treated
like any other probation violation and constitute grounds for revocation of probation.* In
addition, youth may be required to pay restitution, court costs, or other fees as a condition of
probation.** Such additional costs are not reflected in this chart. As a result, youth who cannot
meet the financial obligations imposed by probation fees or supervision costs risk being pushed
further into the juvenile justice system, ultimately being placed outside the home when they
otherwise would not have been. Of survey respondents who reported that youth or families were
charged for probation, 62% reported that difficulty paying caused not only heightened juvenile
justice system involvement, but also more frequent court contact, family debt, driver's license
issues, and family stress and strain.

Among attorneys and other professionals surveyed, respondents in seven states reported that
failure to pay probation costs can result in juvenile justice placement. As one survey respondent
explained, if a young person can't afford the treatment ordered while he or she is on probation,
“the juvenile is often charged with a probation violation, which results in a new sentence

even though it's not the fault of the juvenile.” Another noted that failure to pay could extend a
youth's probation, creating a risk of additional probation viclations that otherwise would not
have occurred.

This extremely harsh consequence may create impossible choices for parents; one survey
respondent (from a state in which failure to pay can result in probation revocation) reported, “I
have seen families use their food budget to pay these fees.” Accordingly, the best practice in
this area is to not charge parents or children for probation or cost of supervision. In jurisdictions
that persist in charging supervision fees, inability to pay should not be considered a probation
violation, and failure to pay should never result in the youth being sent to placement.
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TABLE 1: STATUTES ON PROBATION OR SUPERVISION FEES OR COSTS

STATUTES IMPOSING PROBATION OR SUPERVISION FEES OR COSTS ON YOUTH

STATUTE # OF STATES STATES

Mandatory fees for probation 3 Colorado (37% or greater surcharge on fines imposed),
Illinois, Massachusetts (minimum state costs as a condition of
probation supervision)

Judicial determination” 10 Arkansas (monthly fee up to $20), California (cost of probation
supervision), Georgia (initial fee of $10-200 and monthly
fee of $2-30 for all youth under court's supervision), Indiana
(initial fee of $25-100 and monthly fee of $10-25), Louisiana
(monthly supervision fee of $10-100), Ohio (reimbursement of
actual costs), Oregon (supervision fee), Oklahoma (up to $25/
month), Texas (up to $15/month, court may waive for inability
to pay), Washington (probation bond, with $10 nonrefundable)

STATUTES IMPOSING PROBATION OR SUPERVISION FEES OR COSTS ON PARENTS

STATUTE # OF STATES STATES

Mandatory fees for probation 4 Arizona (monthly fee), ldaho (monetary fee of $1,000 for
each breach of probation contract), Indiana (parent must pay
for supervision costs), Kansas (parent is liable for cost of
providing youth with probation services)

Judicial determination 14 California (cost of probation supervision), Connecticut (cost
of supervision for youth on probation, including monthly
fee), Florida ($1/day supervision fee for youth on probation
or in nonsecure detention, waived or reduced for financial
hardship), Georgia (initial fee of $10- 200 and monthly fee
of $2-30 for all youth under court’s supervision), lllinois (up
to $50/month), Indiana (initial fee of $25-100 and monthly
fee of $10-25), Kentucky (surety of up to $500 if parent’s
failure to control child was proxi cause of deling v,
Louisiana (monthly supervision fee of $10-100), Montana
(as condition of consent agreement), North Carolina (fee for
probation supervision), Oklahoma (up to $25/month), Oregon
(supervision fee), Texas (up to $15/month, court may waive
for inability to pay), Washington (probation bond, with $10
nonrefundable)

*Throughout this report, we use the category “judicial determination” to refer to a statute that is discretionary,
presumptive, or mandates payment only if individual is financially able.

Debtors’ Prison For Kids? The High Cost of Fines and Fees in the Juvenile Justice System

1



174

2. Fees for Informal Adjustment/Diversion

= Statutes: 22 states have statutes on costs or pay t at inf L adj tor
diversion. (See Table 2)

= Practice: Survey respondents in 26 states reported youth or families making such payments.»

Research has shown that when young people are diverted out of the juvenile justice system and
into effective diversion programs or informal adjustment programs, they have better outcomes
and are less likely to recidivate than their peers who are formally processed.*” Diversion also
allows young people to avoid the stigma of the juvenile justice system, reduces costs, and

imp access to treatment 4®

In a significant number of states, youth or their guardians are charged a fee for the youth to be
diverted away from formal processing. This may be a one-time fee* or may be recurring, with a
manthly charge until the informal adjustment or diversion conditions have been completed.s
Diversion fees are often imposed as a matter of practice; in 14 states with no relevant statute,
survey respondents reported that youth or families are charged for diversion.s

Fees for diversion or informal adjustment function as a gatekeeping mechanism, leading youth
in poverty into formal processing, while youth who can afford the fees remain in the community
and avoid further system involvement. Youth may be required to pay a fee to participate in a
program, or failure to pay may constitute a violation of the terms of the informal adjustment
agreement that results in formal processing of the case.** Additionally, in some states, parents
or youth may be required to comply with restitution or make other payments as a condition of
diversion. ¥ These additional costs are not included in our tally of diversion fees. Thus, youth
in poverty may end up being processed formally instead of accessing diversion programs; they
may be incarcerated while those able to pay benefit from community-based treatment.

Survey respondents in 14 states indicated that inability to pay for diversion sometimes resulted
in a formal petition being filed, and respondents in & states reported that it resulted in youth
being put in juvenile justice placements. In two additional states, respondents noted that

youth who cannot afford to pay for diversion cannot participate in the programs. One survey
respondent explained that “[diversion usually requires a theft offender class, substance abuse
treatment, etc., which cost money that our low-income client population cannot afford. Diversion
becomes maore of a privilege for those who are privileged.” Additionally, at least one survey
respondent noted that paying for diversion can result in families not having funds for basic
necessities such as rent and groceries.

Of survey respondents who reported that youth or families were charged for diversion, 60%
reported consequences flowing from difficulty paying. In addition to facing formal juvenile
justice system processing, respondents reported a variety of other consequences, including
more frequent court visits, longer placement times, and conversion of the payment into a
civil judgment.

Typically, diversion fees are charged in tandem with restitution (required as part of diversion in
some states)s and costs of counseling or other rehabilitative programming. As a result, even
when diversion fees are minimal, the true costs of being diverted may be quite high for any one
youth, potentially exceeding what the family could pay.

The best practice is to not charge a fee at all for participation in diversion programs. In
jurisdictions that do charge a fee for diversion, fees should be based on a determination of
ability to pay,* with clear guidelines to judges making such a determination; youth should not
be denied access to diversion because they cannot pay;*’ and failure to pay should never be
grounds for revocation of an informal adjustment agreement. As described in Part C, when youth
face possible incarceration for failure to pay, due process protections must be put in place.
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TABLE 2: STATUTES ON INFORMAL ADJUSTMENT OR DIVERSION FEES OR COSTS
STATUTES IMPOSING DIVERSION FEES OR COSTS ON YOUTH

STATUTE # OF STATES STATES
Mandatory 4 Idaho (if county isn't insured), Illinois, Michigan, Nebraska
Judicial determination 15 Arkansas, Illinois, Indiana, lowa, Louisiana, Mississippi, Nevada,

Oklahoma, Pennsylvania, South Carolina, Texas, Utah, Washington,
West Virginia (municipality or county has discretion to impose
mandatory fee policy), Wisconsin

STATUTES IMPOSING DIVERSION FEES OR COSTS ON PARENTS

STATUTE # OF STATES STATES

Mandatory & Indiana, Nebraska, New Hampshire, New Jersey, Oklahoma,
Washington

Judicial determination 8 Arizona, Arkansas, Indiana, Montana, Nevada, Oklahoma,

Pennsylvania, Wisconsin

3. Evaluation and Testing
= Statutes: 31 states have statutes on costs of evaluation or testing. (See Table 3)
= Practice: Survey respondents in 26 states reported youth or families making such payments.s*

Although fees for exams or assessments—including mental health evaluations, drug and alcohol assessments,
tests for lly t itted di , and DNA or blood tests —are not designed to be punitive, they place
youth who cannot pay at risk of juvenile justice placement, as well as family strain and financial debt.

Of survey respondents who stated that youth or families had to pay for drug and alcohol testing or other
testing, approximately 60% reported that such fees caused problems.*® One survey respondent explained
that “failure to obtain a mental health, off specific evaluations ... can result in a failure to be given a
bond....” This means that the youth “can’t go home” but “has to remain in placement.” In addition, failure
to pay may constitute a violation of probation, leading the youth to be “resentenced through no fault of his
own.” Requiring youth or families to pay for these court-ordered evaluations adds to the existing financial
burden from other costs, fines, and fees. Because these costs may create financial strain without serving
any penological purpose, the better policy is to establish by statute that testing is paid for by the state or
local entity.®

Debtors’ Prison For Kids? The High Cost of Fines and Fees in the Juvenile Justice System
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TABLE 3: STATUTES IMPOSING EVALUATION AND TESTING COSTS
STATUTES IMPOSING EVALUATION AND TESTING COSTS
STATUTE # OF STATES STATES®

Assessments, generally™ 20

Alabama (mandatory for parents), Connecticut (parents), District of
Columbia (parents), Hawaii (parents), Idaho (parents or youth), lowa
(parents), Louisiana (parents), Maine (parents), Mississippi (parents),
Montana (parents), Nebraska (parents), New Hampshire (parents

or youth — parent liable for parent’s own evaluation, youth liable for
youth's evaluation), North Carolina (parents), North Dakota (parents),
Oregon (parents, for certain weapons possession charges, youth, for
cost of evaluation for fitness to proceed), South Carclina (parents),
Tennessee (parents), Virginia (county may seek reimbursement from
parents), Wisconsin (parents), Wyoming (parents or youth)

Substance abuse 11
evaluation or assessment

California (parents or youth), Indiana (mandatory for parents), Kansas
(youth), Minnesota (youth, if determined to be a major traffic offender),
Mississippi (parents), Nevada (parents or youth), New Hampshire
(parents or youth - parent liable for parent’s own evaluation, youth
liable for youth's evaluation), Ohio (youth, if youth was adjudicated for
adrug abuse offense), Washington (youth), Wyoming (parents)

DNA or blood tests 5

HIV or 5T test 4

Ar (youth, for ated ), Michigan (mandatory for
youth, if felony conviction), Oregon (parents or youth, for enumerated
offenses), Texas (parents or youth), Utah (youth, for sex offenses)

£,

Kansas (mandatory for youth if adjudicated for offense involving
sexual act), New Jersey (youth if victim or other person suffered
prick from needle if there is probable cause to believe that youth

is an intravenous drug user, or there was contact involving likely
transmission of bodily fluids), Oregon (parent or youth if act involves
sexual act or transmission of bodily fluids), Wisconsin (parents)

*Statutes permit judicial discretion or allow judge to take into account ability to pay unless marked as mandatory.

Debtors' Prison For Kids? The High Cost of Fines and Fees in the Juvenile Justice System



177

4. Cost of Care

= Statutes: 47 states have statutes on cost of care, which can include the cost of child
support, placement, programming, health care, and other support. (See Table 4)

= Practice: Survey respondents in 31 states reported youth and families paying for the
cost of care.™

Almost all states charge parents for the care and support of youth involved with the juvenile
justice system; a small but significant number place such charges on juveniles. Such charges
may also occur at the local level: in 4 states without relevant statutes, survey responses
indicated that youth or their families were paying for the cost of care. Cost of care charges
include g | funds for “exp and maintenance including food, clothing, shelter and
supervision of the child,”® child support payments to the state,* charges for a child's custody,*
detention,” confinement,* or placement in a residential facility.*® Many states also have
statutes specifically requiring the parent or child or both to pay specific costs related to the
child's treatment; case £ t;s education programs;™ tobacco, drug, and alcohol testing
or programs;™ and other program fees.’* In addition, many states require youth or families to
pay for a child's physical or mental health care while the child is in the custody of the juvenile
justice system.”™

Inability to pay for treatment can result in youth being deprived of treatment, held in violation of
probation, or even facing extended periods of incarceration. Approximately half of respondents
who reported such charges also stated that difficulty paying caused problems for youth and
families.” One survey respondent explained that “if the family cannot pay for court-ordered
treatment, and does not have insurance that can pay, sometimes the court-ordered treatment

is simply not provided, leading to other complications in the child’s behavior or increased
seriousness of the child’s condition.”

A family’s inability to pay for community-based treatment may force the youth to remain in
placement longer. One survey respondent explained that youth remained in secure custody
longer when the “family couldn’t afford [the] cost of [the] treatment center” and the judge would
not release youth until “appropriate treatment™ was found. Another noted that inability to pay
caused a “longer stay in detention because [the] family couldn’t afford outpatient treatment.”

The cost of medical treatment for families raises some unique challenges. While parents are
responsible for medical care for children living with them at home, statutes imposing such
costs on parents for youth in juvenile justice custody create different legal consequences,
including contempt orders, for failure to pay.” Moreover, medication costs for families may be
higher in detention than they would be in the community, leading to dangerous interruptions in
medication. One survey respondent explained:

Our juvenile placement facilities will NOT accept medication for the child when he is
taken into detention. The family must bring prescription orders to the detention center,
which then orders daily doses to be delivered from their own pharmacy, usually at
a much higher cost than what the family was paying, and without insurance price
reductions, and then those costs are billed back to the family. If the family does not
have copies of the prescriptions, they have to either figure out how to obtain them
or ask for the child to be reevaluated at the facility so that a new prescription can
be obtained. In addition to the huge costs that are charged back to the family, this
sometimes causes as much as a week's interruption in critical medications, which can
create serious medical problems, especially for a child with asthma or diabetes. This
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issue is aggravated when the child is moved from one facility to another, as any extra prescriptions are
thrown away rather than transferred with the child, and then the family is left with the challenge of
getting medications properly set up at the next facility. Also, prescriptions are not kept between visits,
so the problems are repeated with chronic offenders.

While statutes on health care costs for juvenile justice-involved youth typically impose liability on parents, at
least two states also hold young people responsible for the costs of their own health care.”

Additionally, in a number of states, youth or families may be charged for multiple “costs of care,” creating a
particularly serious financial burden.”

The best practice is to improve coordination with health insurance whenever possible to avoid gaps in care
and to eliminate any charges on parents for cost of care that cannot be covered by insurance. If such costs are
imposed, however, state policy should ensure that a failure to pay does not result in a denial of treatment, a
violation of probation, or incarceration.

TABLE 4: COSTS OF CARE
STATUTES IMPOSING COSTS OF CARE ON YOUTH

TYPE OF COST # OF STATES STATES

Mandatory 3 California (substance abuse treatment upon reaching age 18), lowa,
Oklahoma

Judicial determination 14 Arizona, California, Colorado, lowa, Idaho, Kansas, Michigan,
ta, Montana, Nevada, North Dakota, Ohio, Oklahoma,

Pennsylvania, South Carolina, Virginia, Wisconsin

STATUTES IMPOSING COSTS OF CARE ON PARENTS
TYPE OF COST # OF STATES STATES

Mandatory 12 Alabama, Alaska, Arizona, Arkansas, Connecticut, Indiana, Kentucky,
Minnesota, Nevada, Ohio, Oklahoma, Virginia, Washington, Wisconsin

ludicial determination 44 Alaska (for parent’s own treatment), Arizona, Arkansas, California,
Connecticut, Colorado, Delaware (but only if the parent/guardian
refuses to take custody of the child and the child enters detention),
District of Columbia, Florida, Georgia, Hawaii, Idaho, lowa, Kansas,
Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan,
Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New
Hampshire, New Mexico, North Careolina, North Dakota, Oklahoma,
Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota,
Tennessee, Texas, Vermont, Virginia, Washington, West Virginia,
Wisconsin, Wyoming
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5. Court Costs and Fees
= Statutes: 25 states have statutes on court costs and fees for juveniles. (See Table )
= Practice: Survey respondents in 28 states reported that youth or families were charged court costs or fees®

Court costs and fees range from a designated amount, which may be quite limited,” to an obligation to cover a
broad array of costs for service, notice, deposition, travel exp , prosecution costs, and other legal expenses,
which could create a financial burden of thousands of dollars.™ In a few states, costs are not imposed at trial, but
youth or parents must pay for any appellate costs,* which may have a chilling effect on appeals.

Because court costs and fees are not designed for punishment, restitution, or rehabilitation, they serve no
penological function. However, as with other financial obligations, such costs place significant stress on youth
and families. As described earlier, one survey respondent noted that debt for such fees created a “rift” between
parents and children. Another explained that certain court costs are assessed to youth on every adjudication
and that youth are required to pay in cash, not community service. As a result, “[plrobation is sometimes
extended so that the [youth] can come up with the money.... This causes there to be even more monthly
probation supervision fees, more court appearances and more lost work for parents.” Of survey respondents
who reported youth or families being charged court fees, 65% reported that difficulty paying had caused
problems for youth or families, the most common of which were debt, additional court visits leading to missed
work or school, and the youth's case remaining open longer than it would have. Nonetheless, a significant
number of state statutes include either mandatory or discretionary court cost provisions.

Even minimal costs, arising from either statutory obligations or local practice, may place youth and families

at risk of serious legal consequences for failure to pay. For example, Wisconsin requires youth to pay a victim
and witness assistance surcharge of $20 when disposition is imposed; failure to pay this surcharge may result
in suspension of the youth's driver's license for at least 30 days and up to 5 years.™ In Indiana, the statute
mandates families to pay all court costs;* failure to pay any costs or fees ordered by the court can trigger

a finding of contempt and the entering of a judgment for the outstanding amount.® Even when costs are
discretionary or established as a matter of local practice, they may be imposed on youth or families who cannot
afford to pay.® For these reasons, best practice is not to impose court costs on youth or families. If states do
impose such costs, they must also explicitly provide that youth cannot be denied access to certain programs or
services because of an inability to pay costs or fees.®

TABLE 5: COURT COSTS AND FEES
STATUTES IMPOSING COURT COSTS AND FEES ON YOUTH
STATUTE # OF STATES STATES

Mandatory 5 Indiana (but may be assessed against parents), Kentucky (but may be
assessed against parents), Michigan, Mississippi, Texas

Judicial determination 12 Arkansas, Delaware, Kansas, Maryland, Massachusetts (for certain
appeals only), Montana, Ohio (but shall not be held in jail for failing to
pay), Oregon, Pennsylvania, South Dakota, Wisconsin, Wyoming

STATUTES IMPOSING COURT COSTS AND FEES ON PARENTS

STATUTE # OF STATES STATES
Mandatory 3 Alabama, Indiana, Texas
Judicial determination 18 Arkansas, Georgia, Hawaii, lowa, Kansas, Kentucky (unless parent is

avictim of the offense), Maryland, Missouri, Montana, Nevada, New
Mexico, Oregon, Pennsylvania, South Dakota, Tennessee, Wisconsin,
Wyoming (witness fees, travel expenses, service of process, other
costs)
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6. Fines

= Statutes: 43 states have statutes designating fines for youth in the juvenile justice
system or their parents. (See Table 6)

u Practice: Survey respondents in 29 states reported youth or families paying fines.*

The vast majority of states impose fines on youth in the system, a significant number impose
such costs on parents when the parent has played some role in the child’s delinguency,™ and
some impose costs on parents without a separate requirement of parental responsibility. Fines
may be imposed only for designated offenses, such as truancy,* established as an alternative to
incarceration,” or available as a general dispositional option.®

At first blush, imposing a fine seems like a logical alternative to removal of the young person
from his or her family and community, subjecting a youth to incarceration, or requiring
costly services, However, this approach only works if the law doesn’t penalize young people
for economic disadvantage. Given the significant link between poverty and justice system
involvement,* imposing fines on this population is often highly problematic.

Even when fines are not mandated by statute, they may be treated as mandatory in practice.

In Arkansas, for example, there is a discretionary fine of up to $500 for truancy. One individual
who had been in the juvenile justice system there reported that he spent three monthsin a
locked facility at age 13 because he couldn’t afford the truancy fine. He appeared in court
without a lawyer or a parent and was never asked about his capacity to pay or given the option
of paying a reduced amount. He assumed he had to either pay the full fine or spend time in jail.
He explained, “my mind was set to where | was just like forget it, | might as well just go ahead
and do the time because | ain't got no money and | know the [financial] situation my mom is

in. | ain’t got no money so | might as well just go and sit it out.” He didn’t want his mother with
him in the courtroom because “| didn't want her to see me the way | was looking. | didn't want
her to see her son being in the situation he was in...."** Of survey respondents who reported
the imposition of fines on youth or families, 70% stated that difficulty paying had exacerbated
financial hardship, increased court contact resulting in missed school or work, or led to deeper
juvenile justice system involvement.

The best practice is to eliminate fines entirely. States that do continue to charge fines should
consider setting low caps on fines, assessing fines only after a determination of ability pay,
allowing youth to participate in community service in lieu of paying a fine,*s and maintaining a
focus on rehabilitation.* These approaches can mitigate the harsh consequences of imposing
fines in the juvenile justice system.

18 Debtors’ Prison For Kids? The High Cost of Fines and Fees in the Juvenile Justice System



181

TABLE &: FINES
STATUTES IMPOSING FINES ON YOUTH

STATUTE # OF STATES STATES

Mandatory 10 California (restitution fine - fine imposed when restitution imposed);
Delaware (driving on a revoked license), Idaho (for violation of curfew),
Michigan, Mississippi (for youth in work program), Nevada, Oklahoma,
Rhode Island (for youth ages 16-18 who habitually spend time in
poolrooms, bars, and houses of ill-repute), South Carolina (for youth
misrepresenting age at theater), Wisconsin

Judicial determination 40 Alabama, Arizona, Arkansas, California, Colorado, Connecticut,
Delaware, District of Columbia, Georgia (for traffic offenses), lllinois,
Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts (for
traffic offenses), Michigan, Minnesota, Mississippi, Missouri, Montana,
Nevada, New Hampshire, New Jersey, New Mexico, North Carolina,
North Dakota (for specific vehicular offenses), Ohio, Oklahoma,
Oregon (presumptive), Pennsylvania, South Carolina, South Dakota,
Tennessee, Texas (for graffiti), Virginia, Washington, West Virginia,
Wisconsin (forfeiture), Wyoming

STATUTES IMPOSING FINES ON PARENTS

STATUTE # OF STATES STATES
Mandatory 2 Delaware, Nevada
Judicial determination 16 Alabama, Arizona, Arkansas, Massachusetts, Michigan, Mississippi,

Nebraska (for child’s absenteeism), Nevada (for fine imposed on
child under 17), New Hampshire, Oklahoma, Oregon, Rhode Island,
Tennessee, Texas (for graffiti), Virginia, Wisconsin
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7. Expungement/Sealing

w Statutes: 11 states explicitly link payment to sealing or expungement by statute.
(See Table 7)

= Practice: Survey respondents in 20 states reported payment requirements
associated with sealing or expungement

Juvenile records have the potential to stymie a young person’s path to economic independence
by making it difficult for him or her to get into college, get a job, or find housing.** Juvenile
records can also affect a young person’s credit rating, further hampering the road to economic
independence.® While many people assume that juvenile records are automatically sealed,
expunged, or otherwise protected, that is generally not the case.™ Rather, in most states,
youth need to petition the court to seal or expunge their records. For the many youth who
need an attorney’s help with the complicated task of filing a petition, expungement may often
be unaffordable.

Even for young people proceeding without counsel, sealing and expungement can be costly.
States may impose fees to file petitions seeking sealing or expungement, to obtain criminal
history reperts, and to effectuate sealing or expungement. This usually means that the youth
must pay the fees before the request for sealing or expung t can be processed. Fees may be
set by statute established through a statewide fee schedule'™ or established as a matter of local
practice. Survey respondents in 12 states with no explicit legislation reported that youth were
nevertheless required to pay a fee before they could have their records expunged. Such fees and
costs dissuade many young people from seeking sealing or expungement, creating yet another
barrier to employment and other opportunities.

Additionally, at least six states explicitly state that expungement will not be granted if

the individual has remaining restitution or court costs.** The practice is likely much more
widespread, as many other state statutes require that all conditions of probation be met, and
payment of fees, fines, and restitution are common probation terms.*** While requiring probation
terms to be met prior to expungement may seem reasonable, conditioning expungement on
obligations that fall unequally on youth based upon ability to pay allows poverty to pose a
barrier to expungement.

Of survey respondents who reported that youth or families were charged for expungement,
57% reported that inability to pay had prevented the expungement of a juvenile record. A lack
of funds makes it hard for young people to seal or expunge their juvenile records and move
forward in their education, employment, and housing.

Best practice is to explicitly clarify by statute, as some states have done, that no fee will be
associated with juvenile expungement™ and that fees or restitution will not be considered in
determining rehabilitation or eligibility for record sealing/expungement.”s States should also
consider establishing automatic sealing and expungement™ so that youth are not dependent on
counsel for filing.
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TABLE 7: STATUTES LINKING EXPUNGEMENT AND SEALING TO PAYMENT
STATUTES IMPOSING PROBATION OR SUPERVISION FEES OR COSTS ON YOUTH

STATUTE # OF STATES STATES
Expungement/Sealing only if 11 Arizona, Colorado, Delaware, Florida, Illinois, Kansas,
previous fees are paid, filing fee Michigan, New Jersey, Oregon, Rhode Island, Utah

is paid, or both

8. Restitution

= Statutes: All 5o states and the District of Columbia have statutes providing for juvenile restitution.
(See Table 8)

= Practice: Survey respondents in all states reporting on this question confirmed that youth or
families paid restitution charges.*”

Every state juvenile code has a provision on restitution, including a few that mandate restitution payments.*®
A significant number of states place restitution obligations on parents in addition to youth.” Restitution may
be imposed at various points in the juvenile justice system: as a condition of a diversion program designed
to keep youth out of the juvenile justice system, as a probation condition, or as part of the child’s disposition
(the equivalent of a sentence in an adult case). Some states have multiple restitution statutes. For example,
restitution may be a mandatory component of diversion programs, but optional at disposition; or it may be
optional for some categories of offenses, but mandatory for others.

Although restitution can play an important role in holding juvenile offenders accountable and making their
victims whole," it can also undermine the rehabilitative purpose of the juvenile justice system. Youth living in
poverty, in particular, may be driven deeper into the juvenile justice system for inability to pay restitution.

Of reporting respondents, 76% stated that difficulty paying restitution led to risk of more court visits, deeper
contact with the juvenile justice system, debt, driver's license issues, or family stress and strain.

One survey respondent, for example, explained that “[t]he court has developed a special calendar to collect
restitution. If the youth fails to appear and has not made a monthly payment a bench writ is issued for the
youth’s arrest.” Moreover, even when a young person is not incarcerated, the financial obligation may create an
emotional strain that undermines rehabilitation.

Restitution statutes should be carefully tailored to support positive outcomes for victims within the
rehabilitative framework of the juvenile justice system. While further research is needed to assess the impact
of varying restitution approaches, some promising approaches in state statutes that may make victims whole
while still supporting youth rehabilitation include:

(1) Restitution determined at a judicial hearing with all parties." All parties, including parents if they
will be liable, are represented by counsel.

(2) Restitution imposed on parents only when they had a role in the delinquent act.
(3) Work programs are available as an alternative to payment, and:

= don't interfere with a child's education;™?

* are time limited;

* are developmentally appropriate;™s

= teach skills;"

+ allow youth to keep some portion of their earnings; and?

= pay at least minimum wage."®
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(4) As an alternative to a work program, probation may assist youth in finding a job, and the youth
may then retain some portion of his or her wages."*

(5) Restitution offsets any civil liability so that youth or parents are not required to make payments
both through the juvenile justice system and a civil court.»

(6) Failure to pay restitution does not lead to automatic probation revocation™ or to incarceration.

(7) Restitution is capped at a reasonable amount tied to the youth’s ability to pay, balancing the need
to make the victim whole with the potential lasting burdens on youth and families in poverty.”*

(8) Restitution has reasonable time limits in keeping with the rehabilitative goals of the juvenile
justice system.”*

TABLE 8: RESTITUTION

STATUTES IMPOSING RESTITUTION ON YOUTH

STATUTE # OF STATES STATES

Mandatory 9 Alaska, Arizona (full or partial, taking into account ability to pay),
Colorado, Michigan (though parents may be ordered to pay if juvenile

is unable and parents are able), Nevada, New Hampshire, Oregon,
Texas, Washington

Judicial determination 47 Alabama, Arkansas, California, Colorado, Connecticut, Delaware,
District of Columbia, Florida, Georgia, Hawaii, Idaho, lllinois, Indiana,
lowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts,
Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New
Hampshire, New Jersey, New Mexico, New York, North Carolina, North
Dakota, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina,
South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington,
West Virginia, Wisconsin, Wyoming

STATUTES IMPOSING RESTITUTION ON PARENTS

STATUTE # OF STATES STATES
Mandatory 4 Alaska, Michigan, Nebraska, Nevada
Judicial determination 30 Alabama, Arizona, Arkansas, Colorado, Connecticut, Delaware, District

of Columbia, Florida, Georgia, Hawaii, |daho, Kentucky, Maryland,
Minnesota, Mississippi, Missouri, Montana, Nevada, New Hampshire,
New Jersey, New Mexico, North Dakota, Oklahoma, Pennsylvania,
Rhode Island, Texas, Utah, West Virginia, Wisconsin, Wyoming
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C. PENALTIES AND CONSEQUENCES

When a failure to pay fines is punished with incarceration, it needlessly pushes youth deeper into
the juvenile justice system. When failure to pay results in driver’s license revocation or further
fines, it pushes youth and families deeper into poverty. When it precludes young people from
expunging their records, it poses an obstacle to education, employment, and self-sufficiency.
Additionally, when youth or families are incarcerated or deprived of driver's licenses as a result, the
penalties may not only be problematic, but also unconstitutional, as described below.

State statutes designate a wide variety of penalties and consequences for failure to pay costs,
fines, fees, or restitution. Some statutes, for example, authorize courts to charge additional
interest payments or fines on youth or families for previous nonpayment.” For youth without
the money to make the initial payments, added interest can cause serious financial and
emotional stress.

Many state statutes explicitly designate that a youth’s payment for restitution or other costs,
fines, and fees, can convert into a civil judgment,* allowing the financial obligation to extend
even after the juvenile court no longer has jurisdiction over the case. Having a civil judgment
itself can also put youth at risk of eviction, wage garnishment, a lien on property, and serious
credit problems that may interfere with their ability to get loans for education or housing.”**
In a number of states, rather than transferring collection of the debt to a separate civil court,
the juvenile court retains jurisdiction into the child’s adulthood for the purpose of collecting
payment for fines, fees, costs, or restitution.”” The juvenile justice system was designed

to give young people a chance to grow, mature, and move on from adolescent mistakes;
these policies may burden youth well into adulthood and hinder their education and their
employment opportunities.

Many statutes establish that youth can be incarcerated or otherwise face a loss of liberty
when they fail to pay. The most problematic laws are those establishing incarceration as a
consequence for nonpayment. Some states explicitly list incarceration as a consequence of
failure to pay,* while others note that youth may be held in civil or criminal contempt' or
may be found to have violated probation® for failure to make payments. Significant research
has shown that juvenile justice placement, especially for low-level and non-violent offenses,
makes youth more likely to recidivate than their peers.' Placing youth in facilities for failure
to pay undermines the rehabilitative goal of the juvenile justice system while also imposing a
serious financial burden on the state or county.”™ As discussed in the overview, these statutes
exacerbate racial and economic disparities by increasing juvenile justice system involvement for
youth of color living in poverty, while allowing their peers to avoid such contact.

Parents, too, face potential incarceration or further system involvement for failure to make
payments. In a number of states, parents, like youth, may be found in contempt, either civil
or criminal, for failure to pay.’** Parents may also face increased financial liability through
collection fees and interest accruing on payments,' as well as civil judgments for failure to
pay.* Research has shown that strengthening families leads to better outcomes for youth
involved with the juvenile justice system.”® When parents face incarceration or mounting
debt for failure to pay, they have even fewer resources to devote to educating, helping, and
supporting their children.

In a few states, youth charged with certain tobacco-related offenses may be ineligible for a driver's
license or may have a license suspended or revoked for failure to pay.’¥ Such suspensions can
make it difficult for youth or parents to get to school or work or to take care of their families.”*

Finally, as described in the expungement section, an inability to pay off fees, fines, costs, and
restitution may hinder a young person’s ability to have a record expunged. This, too, can limit a
youth’s education and employment prospects.
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Our surveys for attorneys, professionals, and community members were designed to provide
a preliminary it of the prevalence of certain ¢ 1ces for failure to pay. In

the 41 states with survey respondents, participants widely affirmed that youth experience
these consequences:

= Case remained open longer (33 states™)
= Youth was sent to juvenile justice placement (26 states)

= Youth remained in juvenile placement longer than he/she otherwise would have (26
states)

= Family took on debt (31 states)

= Additional court visits leading to missed school or missed work (34 states)
= Youth couldn't get records expunged (24 states)

= Civil judgment imposed (25 states)

= Formal petition filed for failure to pay diversion costs (15 states)

We also asked an open-ended question to gather information about additional consequences
youth or families experience. Survey respondents echoed the concerns raised by statutes: they
reported that youth or families faced extended probation; youth or parents had a driver’s license
suspended or revoked or were prevented from obtaining a license; youth were deprived of
treatment; youth or parents were held in contempt; and youth faced arrest warrants. They also
reported that families experienced added financial and familial stress; families were unable to
visit youth in placement; and parents faced possible loss of custody or parental rights.

While it is beyond the scope of this publication to explore constitutional implications in detail, it
is worth noting that the United States Supreme Court has made clear that an individual may not
be incarcerated for nonpayment if the court does not first conduct an indigence determination
and establish that the failure to pay was willful.*** The Supreme Court has also held that courts
must consider “alternative measures of punishment other than imprisonment™ for indigent
defendants. Nonetheless, some states require neither willfulness nor capacity to pay in
statute,* and only a few explicitly limit or prohibit incarceration for failure to pay.

Additionally, the Supreme Court has held that “courts must provide meaningful notice and, in
appropriate cases, counsel, when enforcing fines and fees." This right is even more important
for children, who lack both the developmental capacity and the legal knowledge to represent
themselves." Several states, such as Arizona and Wyoming, expressly provide access to
counsel in contempt proceedings, and should serve as a model for state statutes that comply
with constitutional standards;'” the majority of states have no such provisions.

Further research is needed regarding the constitutional implications of imposing penalties on
youth for failure to pay fines, fees, costs, and restitution. This research should take into account
the United States Supreme Court’s repeated admonition that constitutional protections must be
calibrated to the unique developmental needs of adolescents.®

Policymakers and other professionals should consider these and other constitutional
considerations as they develop policy and practice moving forward. Additionally, policies should
ensure that youth are not pushed deeper into the juvenile justice system simply for failure to
pay; such policies undermine both the rehabilitative goals of the juvenile justice system and the
chances of youth becoming self-sufficient, productive adults. For youth still of school age and
not old enough to work, financial burdens serve little or no benefit and impose serious stress,
strain, and harm.
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CONCLUSION

The juvenile justice system in each state is designed to help young people meet their potential,
get back on track, and become productive members of their communities. Across the country,
however, the imposition of costs, fines, fees, and restitution hinders these goals. For the

many youth and families who cannot afford these payments, consequences can be dire,
including recidivism (as shown by criminologists Piquero and Jennings), incarceration, and
significant financial strain. As Piquero and Jennings also demonstrate, these policies have

a racially disparate impact. This means that youth in poverty and youth of color may face
harsher consequences and receive less rehabilitative treatment than their more affluent peers.
Moreover, while further research is needed, existing studies suggest that court costs, fees, and
fines have limited, if any, fiscal benefit to states and counties, given the difficulty in collecting
from families in poverty and the high administrative costs in trying to do so.

It is time to re-focus the juvenile justice system on approaches that work: eliminating costs,
fines, and fees placed on youth who are not yet old enough to enter into contracts or take on
full-time work; prioritizing restitution payments that go directly to victims and are within the
youth’s ability to pay; and ensuring that restitution policies are developmentally appropriate
by thoughtfully addressing the needs of victims in the context of the juvenile justice system’s
rehabilitative model. These approaches can hold youth accountable, ensure public safety, and
support youth in realizing their own potential.
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become a part of the disposition order, they are not included here.

109 Additionally, some states require parents to engage in “community restitution,” which are work pro-
grams. Because those don't have an explicit financial liability component, they are not included here. See,
e.g., Ariz. Rev. Stat. Ann. § 8-341(5); Ariz. Rev. Stat. Ann. § 8-234(E)(3).

110 Indeed, a number of survey respondents reported that restitution should be considered separately
from other costs because of its function of making the victim whole.

111 Ky. Rev. Stat. Ann. § 635.060.

112 See, e.g., Conn. Gen. Stat. Ann. § 46b-140; Utah Code Ann. § 78A-6-1113.
113 Me. Rew. Stat. tit. 15, § 3314.

114 Id.

115 Id.

116 Nev. Rev. Stat, § 62E.580.

117 See, e.g., Nev. Rev. Stat. Ann. § 62E.580; 42 Pa. Cons. Stat. Ann. § 6352,
118 Okla. Stat. Ann. tit. 10A, § 2-7-801; 42 Pa. Cons. Stat, Ann. § 6352,

119 Rl Gen. Laws Ann. § 14-1-32.

120 Or. Rev. Stat. Ann. § 419C.450.

121 See, e.g., 5.0. Codified Laws § 26-8C-14; See, e.g., Cal. Welf. & Inst. Code § 730.6(m).
122 See, e.g., N.Y. Fam. Ct. Act § 353.6 (N.Y. Fam. Ct. Act § 758-a).

123 See, e.g., Miss. Code. Ann. § 43-21-605.

124 See, e.g., Fla. Stat. Ann. § 98s5.0301(5)(d); Fla. Stat. Ann. § 775.089(5) (establishing that an order of
restitution may be enforced in the same manner as a judgment in a civil action; defendant is responsible
far any interest, and costs and attorney's fees resulting from civil enforcement).

125 See, e.g., Alaska Stat. Ann. § 47.12.170(a); Ariz. Rev. Stat. Ann. § 8-221(G); Cal. Welf & Inst. Code §
730(6); Colorado § 18-1.3-701; Fla. Stat. Ann. § 985.0301(5)(d); Fla. Stat. Ann. § 775.089(5); Me. Rev. Stat.
tit. 15, § 3314; Nev. Rev. Stat. Ann. § 62B.420; N.D. Cent. Code Ann. § 27-20-31.2; Okla. Stat. Ann. tit. 10A,
§ 2-2-503 (c) (5); Or. Rev. Stat. Ann. § 415C.203(5); Or. Rev. Stal. Ann. § 419C.600); Tenn. Code Ann. § 37-
1-131 (b)(2)(A); V. Stat, Ann. tit, 33 § 5235(k)(1) - (2); Wis. Stat. Ann. § 8g5.035; Wash. Rev. Code Ann. §
13.40.080(b)) (Wash. Rev. Code Ann. § 13.40.192(1).

126 Kathryn A. Sabbeth, The Prioritization of Criminal over Civil Counsel and the Discounted Danger of
Private Power, 42 Fla. St. U. L. Rev. 889, 913-14 (2015). Indeed, rather than converting the judgment into a
civil judgment, some states make these consequences explicit. See, e.g., Utah Code Ann. § 78A-6-1101 (The
court may enforce orders of fines, fees, or restitution through garnishments, wage withholdings, supple-
mentary proceedings, or executions).
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127 See, e.g., Ala. Code § 12-15-117(c) (juvenile court shall retain jurisdiction over an individual of any
age for the enforcement or modification of any prior orders requiring the payment of fines, court costs,
restitution, or other money ordered by the court until paid in full); Florida (Fla. Stat. Ann. § 985.0301(5)(d)
(the court may retain jurisdiction over a child and the child’s parent or legal guardian whom the court has
ordered to pay restitution until the restitution order is satisfied); Mo. Ann. Stat. § 211.185 (11) (2 judgment
of restitution ordered against a child may be executed upon after the child attains the age of 18); Oklahoma
(Okla. Stat. Ann. tit. 104, § 2-7-504(D)) (the court may retain jurisdiction over a child adjudged delinquent
beyond the age of 18 to the extent necessary for the child to complete payment of court costs); Wash. Rev.
Code Ann. § 13.40.300 (in no event may the juvenile court have authority to extend jurisdiction over any

ile off beyond the j il
an order of restitlution or penaily assessment).

's twenty-first birthday except for the purpose of enforcing

128 See, e.g., Wash. Rev. Code Ann. § 13.40.200(2)) (If the court finds that a respondent has willfully vie-
lated the terms of an order [including an order to pay a penalty assessment] ..., it may impose a penalty of
up to thirty days' confinement; Ala Code § 12-15-117(d) (the juvenile court can incarcerate individuals 18 or
older who have failed to pay fines, court costs, restitution, or other money ordered by the court).

129 See, e.g., Ala. Code § 12-15-117(d) (the juvenile court can use any of the remedies available for the
punishment for contempt to enforce any order requiring the payment of fines, court costs, restitution, or
other money ordered by the court); Me. Rev. Stat. tit. 15, § 3314) (The court must give notice of its ability
to enforce orders through contempt powers. For nonpayment of fine, court may use “in addition to its
contempt powers” civil judgments); Oklahoma (Okla. Stat. Ann. tit. 10A, § 2-7-504(D)) (court may insti-
tute contempt proceedings against any person adjudged deli 1t and d to pay court costs who
neglects or refuses to pay).

130 Although these statutory provisions typically require a finding of willfulness, the wide discretion
afforded judges to make determinations regarding willfulness or ability to pay may still result in probation
violations for youth unable to afford payments. See, e.g., Ark. Code Ann. § g-27-339(1)) (“Nonpayment of
restitution, fines, or court costs may constitute a violation of probation, unless the juvenile shows that his
or her default was not attributable to a purposeful refusal to obey the sentence of the court or was not due
to a failure on his or her part to make a good faith effort to obtain the funds required for payment.”); Cal.
Well. & Inst. Code § 730.6(m) (“Probation shall not be revoked for failure of a person Lo make restitution
pursuant to this section as a condition of probation unless the court determines that the person has willful-
ly failed to pay or failed to make sufficient bona fide efforts to legally acquire the resources to pay™).

131 Justice Policy Inst., Sticker Shock: Calculating the Full Price Tag for Youth Incarceration 16-19 (2014),
available at http: [ /www.justicepolicy.org/uploads/justicepolicy/documents/sticker_shock_final_v2.pd|

132 Justice Policy Inst., Sticker Shock: Calculating the Full Price Tag for Youth Incarceration 4 {2014}, avail-
able at http:/ /www.justicepolicy.org/uploadsjusticepolicy/documents/sticker shock final v2.pdf.

133 See, £.g., Minnesota (Minn. Stat. Ann. § 2608B.331 (A parent or custodian who fails to pay without good
reason may be proceeded against for contempt, or the court may inform the county attorney, who shall
proceed to collect the unpaid sums, or both procedures may be used).

134 See, e.g., Alaska § 47.12.170. (If the restitution recipient enforces or collects restitution through civil
process, collection costs and full reasonable attorney fees shall be awarded. If the state on the restitution
recipient’s behalf enforces or collects restitution through civil process, collection costs and full reasonable
attorney fees shall be awarded, up to a maximum of twice the amount of restitution owing at the time the
civil process was initiated.)

135 See, e.g., Alaska Stat. Ann. § 47.12.170. (A recipient of a restitution order, or the state on behalf of the
restitution recipient, may enforce a restitution order against the minor and the minor's parent by any proce-
dure authorized by law for enforcement of a civil judgment); Arizona (Ariz. Rev. Stat. Ann. § 8-221(G)) (if the
court finds that the juvenile or parent or guardian has sufficient financial resources to reimburse, at least

in part, the costs of an appointed attorney, the court will order payment and the order may be enfarced

as a civil judgment); Colo. Rev. Stat, § 19-2-114 (Any order for payment toward the cost of care entered by
the court pursuant to subsection (1) of this section shall constitute a judgment which shall be enforceable
by the state or the governmental agency that would otherwise incur the cost of care for the juvenile in the
same manner as are civil judgments).

136 Seeg lly Lili Garfinkel, Improving Family Invol, for ile Offenders with Emotional/Be-
havioral Disorders and Related Disabilities, 36 Behav. Disorders 52 (2010).

137 Nevada (Nev. Rev. Stat. Ann. 62E.440(4)) (no hearing required, but requires willful non-payment);
Oklahoma (Okla. Stat. Ann. tit. 104, § 2-8-224(B)) (no hearing requirement); Wisconsin (Wis. Stat. Ann.
§ 938.34(8)) (no hearing requirement).

Debtors’ Prison For Kids? The High Cost of Fines and Fees in the Juvenile Justice System



195

138 Harris, supra note 2.
139 See supra Part B, Section 7.

140 For each of these consequences, at least one survey respondent, and often more, in this many states
reported the designated consequences.

141 Bearden v. Georgia, 51 U.5. 660 (1583). In Bearden, the Court opined that “punishing a person for his
poverty..would deprive the probationer of his conditional freedom simply because, through no fault of his
own, he cannot pay the fine. Such a deprivation would be contrary to the fundamental fairness required by
the Fourteenth Amendment.” Id at 671-73. See also Letter from United States Department of Justice, Civil
Rights Division, Office for Access to Justice (Mar. 14, 2016) at 3, available at https: [ /www.justice.gov/crt/
file/832461/download, reiterating the importance of this principle.

142 Bearden v. Georgia, 461 U.5. 660, 672 (1983).

143 See, e.g., 5.0. Codified Laws § 26-7A-98. Several other states are silent on the issue of willful non-pay-
ment or indigency. See, e.g., Indiana (IND. CODE ANN.§ 31-40-4-1), Michigan (Mich. Comp. Laws Ann. §
712A.18b), New Mexico (N.M. Stat. Ann. § 32A-2-28(C)), Tennessee (Tenn. Code Ann. § 37-1-151), and Utah
(Utah Code Ann. § 78B-6-310).

144 See Me. Rev. Stal. til. 17-A, § 1301-A (requiring courls to always consider the imposition of a fine
instead of imprisonment for failure to pay, and preventing courts from incarcerating an individual based
on inability to pay); Nev. Rew. Stat. Ann. Rew. Stat. Ann. § 62B.420(2) (p ting indi individuals from
being incarcerated due to failure to pay).

145 United States Department of Justice, supra note 3, at 5. (relying on Mullane v. Cent. Hanover Bank &
Trust Co. and other Supreme Court cases regarding the constitutionality of incarcerating a defendant with-
out counsel.)

146 See In re Gault, 387 U.S. 1 (1967) (explaining that youth need the “guiding hand of counsel” to ensure
their rights are met).

147 See Ariz. Rev. Stat. Ann. § 8-221(G); Wyo. Stal. Ann. § 14-6-242) (requiring representation in accor-
dance with Wyo. R. Crim. P. 42(c)(g)).

148 See generally Roper v. Simmons, 534 U.5. 551 (2005); Graham v. Florida, 560 U.S. 48 (2010); .D.B. v
North Caroling, 564 U.S. 261 (2011); Miller v. Alabama, 132 5. Ct. 2455 (2012); Montgomery v. Louisiana,
136 S. Ct. 718 (2016). See also Monahan, Steinberg, & Piguero, supra note 8.
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APPENDIX B

Survey Methodology

To complement the statutory research presented in this report, researchers in the Psychology
Department at Drexel University (Naomi Goldstein, PhD and Emily Haney-Caron, MS, JD)
conducted a survey of professionals and non-professionals.

Participants

Survey respondents were 183 individuals, comprised of g6 attorneys, 5o other professionals
working with justice-involved youth, 3 individuals with former juvenile justice system
involvement, 13 family members of justice-invelved youth, and 21 participants who did not
identify with one of the above categories (including 4 students, 6 advocates, 2 educators, 1
researcher, 1 law enforcement officer, 1 academic researcher, and 2 individuals identifying
with more than one role). Respondents are presented in two samples: the first, comprised

of attorneys and other professionals, totaled 146 participants, and the second, comprised

of all other respondents, totaled 37 individuals. An additional 12 participants discontinued
immediately after indicating they agreed to participate. Among attorneys and other
professionals, 19 participants (g attorneys, 10 other professionals) discontinued immediately
after selecting their role. In the second sample, 4 participants (1 formerly juvenile justice-
involved individual, 1 family member, and 2 “other”) discontinued immediately after identifying
their role. All other respondents completed at least some of the substantive questions.

The sample of attorneys and other professionals ranged in age from 24-70 (mean = 46.98,
standard deviation = 12.12). The sample was 72.8% female and 23.3% male (3.9% preferred not
to answer). Participants identified as White (53.7% of respondents), Black or African American
(4.1% of respondents), Asian (2% of respondents), American Indian or Alaskan Native (1.4%

of respondents), and Native Hawaiian or other Pacific Islander (.7% of respondents); 5.4%
identified as Hispanic or Latino, 53.7% as not Hispanic or Latino, and the remainder chose not to
answer. Participants reported working in 39 states and at least 78 distinct counties.

The second sample, comprised of formerly juvenile justice-involved individuals and friends or
family of justice-involved youth, ranged in age from 25-75 (mean = 45.25, standard deviation
=12.67) and was 70.4% female. Participants identified as White (40.5% of respondents) and
African American (27.0% of respondents), with the inder choosing not to answer; 2.7%
identified as Hispanic or Latino, 54.1% as not Hispanic or Latino, and the remainder chose not to
answer. Participants reported living in 15 states, and at least 25 distinct counties.

Including lay and professional participants, we received responses from 41 states and the
District of Columbia.

Procedures

Participants were recruited via professional and family advocacy listservs, social media,

and word of mouth. Participants were provided with information about the survey and were
asked to either agree or decline to participate. Participants were asked to complete an online,
anonymous survey approximately 10 minutes in length. Data were collected using Qualtrics, a
software platform designed to conduct online research. Two slightly different survey versions
were used: the first, for attorneys and other professionals, asked additional questions
inappropriate for lay respondents (e.g., citations for relevant statutes); the second, for all
other respondents, provided more explanation as needed regarding the meaning of legal terms
included in questions. Attorneys and other professionals were asked to provide information
about the juvenile justice system in the jurisdiction in which they work. All other respondents
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were asked to provide information about the juvenile justice system in the county in which they
live. All participants were asked questions about the frequency of costs related to 11 aspects

of j ile justice invol t (expung t, restitution, fees, fines, child support or cost of
care, treatment, probation, diversion or informal adjustment, drug and alcohol testing, other
assessments or testing, and phone calls and visits to/from placement) and the impact those
costs have on youth and families. Participants were also asked about problems resulting

from inability to pay each type of cost, including cases remaining open, youth being put in
placement or staying in placement longer, family debt, additional court visits resulting in missed
school or work, youth being prevented from having juvenile records expunged, civil judgments
extending into adulthood, and other (with space for participants to write in additional problems
resulting from each cost). Additionally, for diversion costs, respondents were asked about
inability to pay resulting in a formal petition being filed. Finally, participants were asked
demographic questions.

Method of Analysis

Because of the exploratory nature of this survey, only descriptive data are presented. The
purpose of the survey was to collect preliminary information about the frequency and impact of
various types of costs on juvenile justice-involved youth and their families to supplement the
statutory analysis. Given the limited sample size and the approach to participant recruitment,
as well as the varying policies and impacts across counties, the descriptive data cannot provide
a complete picture of any jurisdiction, but does provide initial information regarding the
perspectives of individuals working in and experiencing the juvenile justice systems regarding
the costs imposed by those systems on youth and families.
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I. INTRODUCTION

I would tell a legislator—think about these kids' futures. You may be really
destroying these kids emotionally and mentally before they have a chance to mature
as people. Some of these kids may not be able to recover. These experiences are
very detrimental to ... these kids, and to the community.

If we don’t build on these young people, we're reducing these young people
emotionally. If we can’t grow with our emotions, what kind of person are we?
We're being hindered in so many ways. But to compound everything by being in
solitary confinement, being by owrselves, not being able to socialize with other
people. You're taking away young people’s ability to socialize with others and to
understand the importance of socializing.

—Eooie Ewus, Founoer oF ONE BY 1,
A NON-PROFIT DEDICATED TO SUPPORTING YOUTH AND PREVENTING INCARCERATION,
REFLECTING ON HIS OWN EXPERIENCES IN JUVENILE SOLITARY CONFINEMENT.!

The American criminal justice system adopted the use of solitary confinement in the mid-
1800's as a means to “inspire true regret in the hearts of convicts.” But the practice of holding
individual prisoners alone in their cells ostensibly to promote rehabilitation quickly raised
constitutional and humanitarian concerns, and the experiment failed. Almost immediately,
jails and prisons that had adopted the practice began reporting widespread mental health
consequences; early studies raised similar concerns.” Indeed, as early as 1890, the United
States Supreme Court granted reliefto a death row inmate subjected to solitary confinement,
citing studies showing that prisoners exposed to isolation, even for a short time, often fell into

“a semi-fatuous condition,” “became violently insane,” or committed suicide.*

And yet, more than 125 years later, the United States still routinely subjects some of the most
vulnerable members of our society —youth involved in the juvenile justice system—to the
harmful effects of solitary confinement. In the century since the Supreme Court first expressed
concerns about the practice, our understanding of its harms— particularly for youth—has only
grown. Research confirms that youth are uniquely vulnerable and that they are at a heightened
risk of long-term harm from time spent in solitary confinement.* Many correctional experts now
agree that solitary confi tis c productive to the aims of the juvenile justice system,®
and there is a growing consensus among medical professionals and correctional administrators
that solitary confinement of children must end.” Policymakers in many states have responded,
imposing significant restrictions on the practice,® and in 2016 President Obama banned the use
of solitary confinement for youth in federal prisons.?

WHAT IS SOLITARY CONFINEMENT?

The practice of placing a youth alone in a cell is referred to by many different names. For
purposes of this report, solitary confil t is the “inveluntary restriction of a youth alone
in a cell, room, or other area for any reason other than a temporary response when youth
behavior p san i diate risk of physical harm.™ Throughout this report, the terms
“isolation” and “room confil t” are used interct and refer more broadly to all
instances of involuntary placement of a youth alone in a cell.

Unlocking Youth: Legal Strategies to End Solitary Confinement in Juvenile Facilities
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Despite this progress at the federal level and in a growing number of states, solitary
confinement of youth remains widespread, with a disproportionate impact on youth of color
(predominantly Black and Latinx youth), gender non-conforming youth, LGTBQ youth, and
youth with disabilities. Moreover, we still lack comprehensive data on the use of solitary
confinement in juvenile facilities, sufficient information about effective alternatives, and input
from youth, families, and the communities most affected. This report relies on legal research,
psychological research, surveys of public defenders and state protection and advocacy
agencies, and conversations with youth, families, and advocates to fill those gaps and to offer
recommendations for reform.

Although this report focuses on reforms within facilities, it is worth noting that the most
effective way to end the practice is to keep youth at home with their families and in their
communities, providing quality supports and services when necessary. Moreover, as
described throughout the report, thoughtful partnerships with families, community members,
and other advocates can help align efforts to end solitary confinement with broader de-
incarceration efforts.

Our reform recommendations include:
® Policy Reforms:

Ensure that policies prohibit, rather than alter or ameliorate, solitary
confinement. Reform must include a ban on solitary confinement for any reason
other than to prevent immediate harm, with clear limits on its use even under
emergency circumstances; a clear definition of the term; support for positive
alternatives and de-escalation tactics; and requirements for data collection.

u Litigation Strategies:

Argue for a doctrinal analysis under the Eighth or Fourteenth Amendments that
incorporates current scientific h regarding children and adolescents,
rather than parroting the adult constitutional analysis. Several recent solitary
confinement cases have successfully relied upon the series of decisions from the
Supreme Court recognizing the effect of adolescent development research on
constitutional standards.

Bring education claims in support of ending solitary confii t. Claims
challenging the failure to provide a meaningful education can be a key part of
litigation seeking to end solitary confinement. However, the goal must be to
get youth out of solitary confinement, not to improve the conditions by adding
educational opportunities to youth in room restriction, and litigation strategies

must all support this ultimate goal.

Challenge discriminatory policies and practices. Federal disability law can offer a
more protective standard than classic conditions of confinement claims, and other
discrimination claims should be considered when appropriate.

® Strong Juvenile Defense:

El post-disposition repr ion. Many, if not most, uses of solitary

confinement in juvenile facilities occur post-adjudication in juvenile correctional
facilities, making post-dispositional representation an essential advocacy strategy.
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Ask targeted guestions. Youth and families may not immediately share information
about harsh conditions of confinement unless defenders ask specific questions and
invite discussion on the issue.

Visit local facilities. By visiting their clients’ placements, witnessing conditions,
and reviewing facility records, defenders can better advocate for clients and can
also serve as a vital source of information to other stakeholders and advocates.

Enlist the court. Raising constitutional and statutory challenges to solitary
confinement in individual cases can be an effective form of advocacy, and court
orders can assist in getting youth appropriate services or supports.

File licensing complaints and gri es. By reporting uses of solitary
confinement that may violate facility policy, licensing requirements, or other
regulations, advocates create a written record of the problem and can potentially
prompt an i tigation or other responsive action.

Work with advocates engaged in system reform. By partnering with other
organizations, such as the local Protection & Advocacy (P&A) agency, defenders
can expand the resources available to challenge uses of solitary confinement.

® Community Partnerships:

Work with youth, p , and other c. ity advocates. Such collaborations
are essential to any reform effort. Community groups can help defenders, litigators,
and policy advocates identify abuses, shape the broader reform effort, and elevate
issues not easily pr ted

as legal arg| 5.

Il. BACKGROUND: WHAT WE KNOW ABOUT
SOLITARY CONFINEMENT IN JUVENILE FACILITIES

It's very secretive, and they don't talk to parents about the conditions their kids are
under. The families get the letters and they listen and they read the letters. And
they feel helpless because there is limited access to knowing how your kid is living.
How would you know? I didn't know this before my son’s situation.

—K.G., MOTHER OF A YOUNG MAN WHO WAS HELD IN SOLITARY CONFINEMENT.™

To effectively challenge the use of solitary confinement in juvenile facilities, advocates must
understand the circumstances under which it is imposed, what makes it so harmful, and the
available alternatives. Unfortunately, data on the use of solitary confinement is limited, and
even family members and lawyers for youth often lack access to vital information about youth
experiences in juvenile facilities.

This section describes the current research on the prevalence and impact of solitary confinement
in juvenile facilities, including reports from juvenile defenders on local practices around the
country, accounts from youth who have experienced solitary confinement, and interviews

with correctional experts who have essentially eliminated the use of solitary confinement in
their jurisdictions.
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KEY ADVOCACY TOOLS AND RESOURCES

W Stop Solitary for Kids: A partnership g four national ji ile justice reform
organizations, this national campaign uses public education, research, legislative
education and other strategies to end solitary confir t of children in ji ile and

adult facilities. The campaign’s website is a valuable source for news, current data, and
other resources relating to solitary confinement of youth.'

® Advocacy Toolkit: Ending the Solitary Confi t of Youth in /i ile D\ ion and Correctional
Facilities: This 2014 toolkit developed by the ACLU National Prison Project and the ACLU Center
for Justice includes messaging materials, sample interview questions, advocacy resources, and
national standards to aid in the design of state or local campaigns to end youth solitary."

® Council of Juvenile Correctional Administrators Toolkit: Reducing the Use of Isolation: This
2015 toolkit was developed for states to use as a guide to reduce the use of isolation in
Jjuvenile facilities. It d trates the widespread recegnition in the juvenile correctional
field of the harms of solitary confinement. It can also help advocates understand why

facilities use solitary confinement and how to advocate for effective alternatives.”

W 51-jurisdiction Survey of Juvenile Solitary Confi t Rules in )i jle Justice Systems:
This 2016 survey by the Lowenstein Center for the Public Interest provides each state’s
laws and regulations governing the use of selitary confinement in juvenile correctional
facilities. It is a helpful resource for understanding the legal framework in different states,

with a primary focus on laws and regulations pertaining to punitive solitary confinement.”

A. Solitary Confinement in Juvenile Justice Facilities
Remains Too Widespread

Far too many children are still locked up in solitary confinement in juvenile facilities around the country.”
Although current data is insufficient to pinpoint the precise number of youth confined in solitary each
year, a 2010 national report revealed that more than a third of the roughly 100,000 youth placed in juvenile
residential facilities spent time in solitary confinement—many for days or weeks at a time.” Since then,
the total population of youth in juvenile facilities has decreased by almost half, and many more states
now have policies imposing limits on the use of solitary confinement.* But many of these policies
contain significant loopholes, and no state has entirely eliminated solitary confinement of children.s
According to a 2016 data snapshot from the Office of Juvenile Justice and Delinquency Prevention, almost
half of juvenile detention facilities and training schools reported that they isolate youth for more than four
hours to control behavior.* And, despite the lack of hard data, anecdotal reports from advocates around
the country suggest reliance on the practice is still too common throughout the juvenile justice system.

To better assess the prevalence of solitary « t, Juvenile Law Center conducted two surveys: one
of juvenile defenders around the country and another of Protection and Advocacy (P&A) organizations,
the agencies in each state federally mandated to enforce the rights of individuals with disabilities. Results
from both surveys confirmed the excessive use of solitary confinement. More than two-thirds of public
defender respondents reported that they had clients who spent time in solitary confinement for periods
ranging from just a few hours to seven months.” The reported reasons for solitary confinement varied
among states and facilities— defenders explained that youth are isolated for punitive reasons, protective
purposes (avoiding harm to the youth or others), or administrative reasons, such as during shift changes
orwhen a youth is first confined . P&A agencies around the country also reported frequent use of solitary
confinement of youth, including in states that have been working to eliminate the practice.®

i http:/ fwww.stopsolitaryforkids.org/.

ii http://njdc.info/wp-content/uploads/2014/10/ACLU-Advocacy-Toolkit-Ending-the-Solitary-Confi f-Youth-i
Juvenile-Detention-and-Correctional-Facilities. pdf.

il http://cjca.net/attachments/article /751 /CICA%20Toolkit®o2oReducingzothe%20Use%200f2olsolation. pdf,

iv https:/, in.com/files, upload 51- urisdicti o eacofazoluvenile? litary¥ozoC POF.
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From the Field

Juvenile Defenders Report on Solitary Confinement

Solitary confinement of youth is...
Common

More than two-thirds
of respondents reported that they had clients
who spent time in solitary confinement.

Imposed for many different reasons

Discipline A In case of emergency A
Prevention of self-harm A Understaffing A
Protection of others =A Administrative convenience
Imposed with few due process protections
More than two-thirds
of respondents reported None
% youth “never”receive a % reported that youth “always”
= hearing before placement in — receive a hearing
solitary confinement
Called by different names
4 Room confinement | )
4 Lockdown ) -
y Isolation )
4{ Time out ]
4____Programming ]
k 4 Special management |
4 Disciplinary detention |
4 The hole ]

Applied unevenly around the country

r—h r— r—h —ih

several hours The amaount of time youth spend in solitary ranges from several hours to

L amems ot

This information is based on responses to Juvenile Law Center's 2016 national survey of juvenile defenders. Juvenile Law Center received

56 survey responses via SurveyMonkey.
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Individual cases and media reports have also exposed alarming uses of solitary confinement on
youth. In zo17 alone, advocates in at least four states have been working to address particularly
abusive practices. South Carolina's P&A organization issued a report demonstrating that up

to 20% of the children housed in one juvenile facility are held in segregation.** The ACLU of
Washington has filed suit on behalf of a 16-year-old repeatedly held in a padded cell or isolation
room in a juvenile detention facility,” and Colorado advocates have shown that the state's
Division of Youth Corrections continues to rely on solitary confinement despite new legislative
limits.” The ACLU of Wisconsin and Juvenile Law Center also recently won injunctive reliefin

a suit against two Wisconsin juvenile facilities after investigations revealed extreme uses of
solitary confinement, restraints, and pepper spray to control youth behavior.®s

The conditions experienced by youth in solitary confinement can be truly appalling. The recent
Wisconsin investigation revealed that youth in solitary confinement spend 22-23 hours per day
in a continuously illuminated eight-by-ten foot cell.** Many are forced to spend their one hour
of “exercise” chained to a table. They are also deprived of virtually all personal property or
educational materials.*

Unfortunately, too many youth must endure these conditions. In juvenile Law Center's survey,
juvenile defenders reported that their clients in solitary confinement are routinely deprived

of basic necessities such as matt , sheets, st s, ils for eating, and mental
health treatment.** Youth subjected to solitary confinement are rarely or never permitted
personal belongings, pens or pencils, or access to any electronic devices, including TV, radio or
computers.”” Young people we spoke with echoed these findings. D.B., for example, described
his cell this way: “It's a small cell, it's like a brick. [All | got was] a little bitty bed mat, a dirty
blanket, a towel, a little bitty bar of soap ... | had to hand wash my boxers just to have them
clean.”* P&A advocates expressed similar concerns, also noting that facilities regularly deprive
youth in solitary confinement of educational opportunities, undermining the rehabilitative
mission of the juvenile justice system.*

“It’s a small cell, it's bike
a brick. [AlL]
lictle bitey bed mat, a direy
|, a little
... L had

w ]I'l{'.']'ldl i

just to have then 1.

—D.B,
A YOUTH WHO EXPERIENCED
SOLIT HFINEMENT.

Richard Ross
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A Kid’s Life In “The Box”:
The Harsh Reality of Solitary Confinement

Allowed: | schoo | access to TV

access to radio

Kids in solitary are routinely denied access to
activities and essentials that most people consider
vital to healthy development—such as school and
recreation—in addition to the fundamentals of
daily life for a teenager, like TV and radio. Kids in
solitary are even denied basic necessities, such as
mattresses, showers, and mental health treatment.

SOURCE: fuvenile Law Center, Aftorney Survey on Selitary Confinement (2016),
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B. Solitary Confinement is Harmful

Not only is the practice of solitary confinement widespread —its effects are often devastating
and long-lasting. Even brief periods of solitary can cause an individual to “become impaired,”
“incapable of processing external stimuli,” or “hyperresponsive” to his or her surroundings.™
Solitary confinement often leads to the onset of debilitating mental health conditions,
deprivation of social interactions, or, at worst, loss of life. The consequences for youth are
particularly troubling. This section explores these unique risks for youth.

It was all brick walls, metal bed, chrome-looking sink. We was behind a door, not bars. We
could see out of the door. There was a little window. You could hear other people screaming
out the door, talking to each other. A lot of times it was so loud, people trying to talk to
each other.

A lot of us wasn't held as long. | didn’ t know why. | didn" t understand how the system
works. Some people went out sooner than other people, and some peaple didn’t. To this
day, | really don’ t know why.

The average day was a miserable day. | tried to work out. | tried to exercise. | always felt
sad. | just wanted to lay down and be to myself. When we did get to come out once a day or
once every other day, it was like going in this pit of hell, that’s what | felt like.

Most of the detention center staff treated us right. Some tried to verbally be aggressive
toward us. Some of us asked questions, some of them tried to push us around physically,
threaten to hold our food longer than they held other people’s food because we

asked questions.

To me it was very depressing. | was wondering why these adults were treating us like this.
We were asking when we would go to court. Some kids were asking when they would go
home. They hadn’t been in the system long enough to understand how the system works.

I didn’ t feel safe in solitary, not when it came to some of the officers. | was concerned about
unnecessary aggression from the officers. We would come out, they would curse us, push
us, tell us to stop walking slow, just do your time.

It was one of the breaking points for me as a young person ... Me realizing now, it was one
of the first times | really knew I was depressed. | really didn’t want to do anything, | didn’ t
have an appetite. | became really frustrated and angry for being in there, | can’ t come out, |
can’t be d my fellow residents. As a kid, never been through this, it’s a very traumatic
experience ... | became dep d again, k ing I gotta go back into the cell ... That’s
when | started verbally lashing out at stoff because of my frustration being in there and
being held in there for no reason that | thought was important. You don’ t understand, you
don’t get the answers you're looking for. Getting in trouble. | responded in negative ways,
because [of | being held for so long ...

—Eddie Ellis*

Risk of harm to a youth’s neurological development

The human brain continues developing until an individual is in his or her mid-20s.3 During
adolescence, the brain reaches what is referred to as the “second period of heightened
malleability,” characterized by enhanced neuroplasticity.® An advantage of increased
neuroplasticity is that the brain is responsive to environmental changes. However, increased
neuroplasticity can also make it difficult to recover from adverse experiences. As a
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result, during adolescence and emerging adulthood, youth are particularly susceptible to
environmental influences, which can impact social, psychological, and neurological growth.*
Researchers have found that if there is “[a] lack of stimulation or aberrant stimulation™ for youth
during this period, the results can lead to “lasting effects on physical and mental health in
adulthood.”* For this reason, researchers suggest that solitary confinement may be particularly
problematic for youth and young adults.*®

Adolescents are also vulnerable to heightened emotional reactions as a result of solitary
confinement. Youth typically react more impulsively than adults because, during this stage

of life, the limbic system —the brain’s emotional center—is highly active, but the frontal lobe,
which governs rational decision-making, is not yet fully developed. Youth therefore process
information in an “emotionally charged” manner,® making them particularly susceptible to
increased frustration and anger, which are typical responses to solitary confinement and can
also be used as reasons by facility staff in recommending that a youth be placed in isolation.*
For instance, one youth who spent almost six months in confinement at Mecklenburg County's
Jail North in Charlotte, North Carolina, reportedly damaged his cell and flung human waste at
the correctional facility’s staff, leading to an extension of his time in “disciplinary detention.”*
When the youth was asked why he reacted in such a manner, his response was that “he gets
bored in there,”s

Solitary confinement may also cause or exacerbate many of the mental health conditions that
commonly emerge in adolescence and early adulthood, including severe depression, post-
traumatic stress disorder, paranoia, and psychosis.** Studies have shown that youth exposed to
solitary confi t may be at heightened risk of suicidal ideation.* Indeed, more than 50% of
suicides in juvenile justice facilities occur while a young person is in a room by him or herself.s

Youth we spoke with consistently described feeling lost, confused, and depressed.
D.B. explained:

I was lost. | didn't know what was going on. | was confused ... | didn't get to contact
nobody. No family, none of that ... Am | getting out? They don’t let you know nothing ...
| didn’t leave out the cell not one time ... | didn't go to class or nothing. During that 72
hours | ate, | took one shower, the rest of the time | laid down ... | was messed up. | was
just sleeping it out. | was like, “I just can’t wait till somebody comes here.”

| was talking to my cousin through the vent. It’s so dusty in there. I'm talking to my
cousin. He was like, “Cuz, | can’t do this man. 'm gonna throw up.” | was like, “Man,
just lay down and go to sleep. Just sleep it out. They going to have to let us go.” Three
o'clock in the morning and he was waking up. He ain't never been in no trouble.*

Eddie Ellis also described how solitary confinement led to lethargy and depression:

It had to be 10, 12, 13 hours a day that | would sleep. For me, | was a very energetic
person. Played sports all my life, loved sports, couldn’t stand still. For some reason,
being in there just took all the energy out of me ... As a teen, for me, | was dealing with
some depression, a little bit. But when | got locked up, the depression became tenfold. |
couldn’t talk to anyone that | needed to function.»”

S.J. had a similar reaction after having been in solitary for a week, not even coming out for a
shower. She explained, “Is frustrating because I'm not used to being in a room for so long and
can't come out, can’t shower or anything like that ... [| wore the same clothes for a whole week].
| was ... frustrated. | couldn’t do nothing so | was just sitting there ... | slept, like, all day."+* C.H.
also felt lost and afraid: “I didn’t know what was going to happen. | kept thinking ‘what if | get
lost in the system in here.’ | thought they had forgot about me ... It's like you're sitting there
wondering ‘what if they forget about me in this cell, I've been in here for days."

Unlocking Youth: Legal Strategies to End Solitary Confinement in Juvenile Facilities
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I didn't know what u

happen. I kept thinking ‘what if

I get lost in the m in here.’

about me in this cell, '
here for da;

—C.H., A YOUTH WHO IENCED
NFINEMENT?®

Youth have varying reactions to solitary confinement. Many, however, describe it as a time

when they lost their sense of self, ** often in ways that persisted into adulthood.** As Eddie

Ellis explained, “When | came home, out of nowhere | started having mini-panic attacks and
things like that. It used to depress me. That’s when | started smoking weed, trying to take that
depression away."*? As an adult, Eddie was diagnosed with PTSD. He explained, “I still deal with
it. | confine myself to my room a lot.”* Josh reported that he “started to feel like [he] was going
crazy” while he was in solitary.>s After his release from isolation, he explained that he continued
to have “irrational thoughts,” developed “low self-esteem™and left the system “hardened.”*

In short, the developmental differences between youth and adults create heightened risks of
harm for youth subjected to solitary confinement.s

Risk of harm to a youth’s social development

Research confirms the importance of healthy social interactions for youth, By depriving youth
of human interaction, solitary confinement impairs a young person’s ability “to develop a
healthy functioning adult social identity.”*® Individuals explore and begin to understand the
complexity of relationships, including peer pressure and rejection, during this stage of life.®
Exclusion from interaction with others “threatens four fundamental psychological needs:
self-esteem, belonging, control, and a sense of meaningful existence.” Social isolation, such
as the experience of solitary confinement, can “impact how adolescents interact in social
situations.™ Youth are even less likely than adults to recover from isolation given that “they
are in an uncertain, unformed state of social identity.”** Moreover, for youth with trauma
histories, placement in solitary confinement may often result in more pronounced reactions to
being isolated.

The youth we spoke with confirmed that solitary confinement undermined their social
connectedness even after their release. C.H., for example, explained that:

Being arrested from school and put into solitary made me not want to go back to
school. | kept associating school with being put on hold [for] 72 hours. | had never been
in trouble before. I'm not that type of kid, | kind of stay to myself. To be taken from
school and put in that situation made me afraid to go to school because any given day
they could accuse me of something and I'd have to go back to being alone in that cell
for like three days.*
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Similar responses are also evident in the case law. T.D., who was known for being social, “decompensated
and demonstrated grave mental health problems” while being held in isolation for 180 days.*

These reactions to confinement highlight the importance of social interactions for youth

that permit them to navigate complex relationships and develop the decision-making skills
they need to mature into healthy adults. Social interactions help youth “readjust to the
broader social environment” and “reintegrate into the broader community upon release from
imprisonment,” fulfilling a major goal of the juvenile justice system —rehabilitation.*s

PROFESSIONAL ASSOCIATIONS OPPOSING SOLITARY CONFINEMENT

In light of the significant risks of harm to youth who experience solitary confinement, a
growing ber of professional associations and other organizations have cond, d the
practice or called for significant reforms, including:

National Task Force on Children Exposed to Violence: Recommends abolishing solitary
confinement for youth.”

American Academy of Child & Adolescent Psychiatry: Policy statement approved in April
2012 opposes disciplinary solitary confinement for youth, noting that the majority of
suicides in juvenile facilities occur when a youth is isolated or in solitary confinement.”

American Correctional Association: Opposes disciplinary solitary confinement for youth,
permitting solitary only “to prevent immediate harm to the youth or others.”

American Medical Association: Opposes disciplinary solitary confinement for youth,
permitting solitary confinement only in extraordinary circumstances such as those that
involve protection of the juvenile, staff, or other detainees.”™

American Psychological Association: Supports efforts to eliminate youth solitary confinement,
including the bipartisan MERCY Act, which would prohibit disciplinary solitary confinement
and limit solitary confinement to three hours if there is a seripus risk that a youth may harm
another person, or 30 minutes if there is serious risk that the youth may engage in self-harm.”

American Public Health Association: Issued a policy statement opposing solitary
confinement for youth under age 18 in juvenile or adult correctional facilities.

National Commission on Correctional Health Care: 2016 position statement opposes all
solitary confinement for youth.®

Council of Juvenile Correctional Administrators: Opp solitary ¢
and believes that any form of isolation should be for a short period and supervised.”

National Council of Juvenile and Family Court Judges: Adopted a resolution on August 8,
2016, opposing solitary confil t for youth except where absolutely necessary for the
safety of the youth, others, or the facility.™"

v: https:/ fwww.justice.gov/defendingchildhood /cev-rpt-full.pdf.
vi: hitp:/ fwww.aacap.org/aacap/Policy_! f2o12/Solitary_Confi _of_juvenile_Offenders.aspx.

wiiz http:/ fwww.stopsoli g/wp-content/uploads/2016 /04 /ACA-Support-Letter.pdf,
wviii: http://psychnews.psychiatryonline.org/doi/full (10,1176 / appi.pn.2014.12b13.
ix: http://www.apa.org/about/gr/pi/news/2o15 /juvenile-confinement.aspx.

f2014/07 f1413/30]

x: https:/fwww.apha.org/polic d-advocacy/ public-health-policy [ policy
solitary-c public-health-i: 3

®i: http://www.ncche.org/solitary-confinement,

iz hittp://ejea.net/attachments/articke/ 751/ C)CA% 20 Toolkit%2oRed udngzothe%zoUseYzoofezolsolation.pdf.
xiii: http:/ /www.ncifcj.org/sites/default/files/Final_SolitaryConfinementResolution_8_6-2016.pdf.
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C. Solitary Confinement is Unfairly Applied

Although solitary confinement is harmful to all youth, a youth's race, sexual orientation or
gender identity, and disability status may influence his or her likelihood of being placed in
solitary, as well as his or her experience once there.

Race

Racial bias within the American criminal justice system compromises our g ing principles
of fair and equitable justice for all.* Juvenile justice data consistently show a disproportionate
number of minority youth in detention and other correctional facilities, including camp
programs, in comparison to White youth.® Disparities persist even where youth are charged
with similar offenses.® According to a report by The Sentencing Project, “[y]outh of color remain
far more likely to be committed than White youth,”* and the most recent federal O)JDP Survey
of Youth in Residential Placement from 2010 found that more Black youth were in correctional
placements than youth of other races or ethnicities.” Thus, simply as a result of disparities at
other decision points in the juvenile justice system, from arrest through adjudication, youth of
color are at heightened risk of being placed in solitary confinement.”

No national data tracks placement in solitary confinement by race. The limited research
regarding adult facilities suggests that individuals of color are subject to disparate treatment
within facilities, including disparate exposure to solitary confinement. Adult minorities,
specifically Black and Latinx individuals, have been found to be “overrepresented in solitary
confinement compared to the general prison population” and also subjected to “longer
intervals” in isolation.” A study from the 1980s found that the race of an individual “was
correlated with the disciplinary decisions of correctional officers"”® and that “implicit bias [by
correctional staff] could lead to enhanced or more severe punishments for Black inmates than
for White inmates committing the same violation."”* While further research is needed, we know
that implicit racial basis also pervades the juvenile justice system,” suggesting similar disparate
treatment would likely be found in the use of solitary confinement in juvenile facilities as well.

Gender, Gender |dentity, and Sexual Orientation

Lesbian, gay, and transgender youth are overrepresented in the juvenile justice system,™ and
research suggests they are at a heightened risk of solitary confinement. One study found
that 7.3% of individuals in solitary confinement in adult correctional facilities identified as
transgender, 7 in contrast to 0.6% of the general population who identify as transgender.™
Transgender individuals are often inappropriately placed in isolation to protect them from
harm,”™ despite the serious harm caused by solitary confinement itself.

While boys still outnumber girls in the j ile justice system, increasing numbers of girls are
entering the system and being placed in juvenile justice facilities.* Once in solitary confinement,
girls and gender non-conforming youth may be at a particularly high risk of harm.* One report
specifically examining female youth in detention and other correctional facilities found that “[t]he
juvenile justice system remains under-equipped to handle the increased presence of girls.”®

Another report found that young women who were subjected to solitary confinement were more
likely to engage in self-harm than young men in confi t.% Solitary confi t may also
place girls and gender non-conforming youth at increased risk of physical or sexual abuse.
Bianca, who remained in solitary for six months, felt that isolation was less safe than being in
the general population, because “there are no cameras” to document abuse.® Lino described
her experience in isolation as “a waking nightmare,”® and Maverick emphasized that solitary
confinement “collapse[s] you emotionally.™*

Girls and gender non-conforming youth are also particularly likely to enter the justice system with
histories of physical and/or sexual abuse and other trauma, and such trauma may cause youth to
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behave in ways that are perceived as “non-compliant.”* Transgender youth are almost “twice as
likely to have experienced family conflict, child abuse, and homelessness as other youth.”® For
F.T., who “was molested by her father and has struggled with psychiatric illness and drug abuse,”
being held in isolation triggered several attempts of self-harm.® She believed that no one cared
about her and being in solitary only encouraged her to reflect on her “problems.”* Experiencing
solitary confinement can “re-traumatize [youth] and further impede their rehabilitation.”*

Disability Status

Adisproportionate number of youth with developmental, physical, and /or intellectual disabilities
are placed in detention and other correctional facilities.”* Approximately “65-70% of youth in the
justice system meet the criteria for a disability, a rate that is more than three times higher than

the general population.”* Youth with disabilities may be at a heightened risk of being placed in
solitary confinement, particularly when deprived of needed mental health services. Individuals with
physical disabilities have sometimes been placed in isolation “because there were no available
cells that could accommodate them in a less restrictive environment.™* Facilities also justify the use
of solitary confinement to protect these youth from the general population or from self-harm.

However, placement in solitary confinement fails to account for a youth's specific needs,” may at times
exacerbate underlying conditions,* and risks causing further harm to a youth's ability to function.s”
Youth are often deprived of rehabilitative services while in solitary confinement, including essential
special education and mental health supports.*® The ACLU of New Jersey recently filed a lawsuit alleging,
among other things, that the education of youth with disabilities in solitary confinement in adult prisons
consisted “of receiving worksheets™ and not the educational services they are entitled to under the law.*

While more research is needed to better understand the particular experiences of youth with
disabilities in solitary confinement, advocates and policy-makers should be aware of the unique
risks youth with disabilities likely face.

D. Solitary Confinement is Unnecessary and Counterproductive

In addition to being harmful, solitary confinement of youth is also unnecessary and counterproductive. Solitary
confinement may often make facilities less safe for both youth and staff. In contrast, alternatives to solitary
confinement can decrease violence and disruption in juvenile facilities. The following examples illustrate
that juvenile justice systems can be run safely and effectively without reliance on solitary confinement.

All federal facilities in the United States are prohibited from using solitary confinement against
youth.” The practice is also banned internationally. Uruguay, Uganda, Brazil, and France, for
instance, have all banned solitary confinement for youth under any circumstances,” and France
prohibits solitary confinement for youth under the age of 15. Domestically, recent reforms highlight
how shifting perspectives, responding to data, and providing evidence-based interventions can
allow facilities to eliminate solitary confinement and increase safety for both youth and staff.

In Ohio, where solitary confinement has been drastically limited, its use dropped 88.6 percent between
2014 and 2015;" during the same time period, rates of violence decreased by over 2o percent.”
Massachusetts also recently changed their policies, resulting in an average confinement of less than
an hour.* For both states, reducing reliance on solitary confinement required a significant culture shift.
Harvey |. Reed, Director of the Ohio Department of Youth Services, explained, “Our biggest effort
was to get our staff to treat these kids like they are our kids. Once they did that, it got embedded in
what we do every day, and that has been a game-changer.”** Peter Forbes, Commissioner of the
Massachusetts Department of Youth Services reinforced this point: “You can't think if you just eliminate
room confinement, you've won the war. The war is really about running quality programs ... You need
a good environment, strong programs.” = He explained that their goal was to “hold kids accountable,
and still treat them as kids.” In contrast, he explained, the old system of docking points all day “was a
toxic strategy where 25% of kids didn’t buy into it—couldn’t invest, couldn’t figure it out."*?
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Eddie Ellis's experience demonstrates how harsh practices like solitary confinement can have this
“toxic” effect. He explained: “When | left [the juvenile facility], | really didn’t have any energy to think
about doing right. | just didn’t care ... Now | wanted to rail against the system ... Now | want[ed] to
throw something in the system’s face. It wasn't hurting the system, it was hurting me. But as | kid, |
didn’t think that way. | just thought “you already locked me up, so what more can | do."*® Assistant
Director of the Ohio Department of Youth Services Linda Janes explained that the key was engaging
youth “in a more positive way,” rather than having them “sitting around all day.

To decrease reliance on sclitary confinement, Ohio's Department of Youth Services scheduled activities
seven days per week and provided religious services; apprenticeship programs; increased visiting hours;
access to family contact through webcams and video calls; a “Baby Elmo”™ program teaching young
fathers how to involve their children in their lives; life skills courses about budgeting, managing checking
accounts, turning on utilities; enhanced educational programming; and more short-term incentives
youth actually want, such as movie nights, football games, and guest speakers.”” Massachusetts
increased staff training on de-escalation, motivational interviewing, and adolescent development.™

Data confirms that reducing the use of solitary confinement makes facilities safer.”* It can also be key
to gaining staff support for reforms."* In Massachusetts, real-time data available to the administration
also allowed them to track problematic patterns and intervene immediately to make needed changes.™

Both jurisdictions also relied on evid based therapeutic models as key components of their
culture shift. Massachusetts, for example, uses Dialectical Behavioral Therapy (DBT) as a strategy to
help youth manage their own behavior and gain insight about their decisi king."s DBT combi
cognitive behavior therapy strategies with dialectical philosophy (acceptance of clients while working
toward change) and mindfulness practice.” This model encourages therapists to start where the
youth is emotionally “while also acknowledging that they need to change in order to reach their
goals." Research has shown that DBET has positive outcomes in reducing recidivism rates, decreasing
aggression, and “improving social and global functioning.”*® DBT is also effective in reducing suicidal
behavior, as well as non-suicidal self-injury.*® Not only do Massachusetts facilities have DBT groups
for youth, they also have DBT signage, and staff—even those who are not therapists —with a working
knowledge of the approach. Similarly, Ohio provides Cognitive Behavioral Therapy (CBT) to youth
under their supervision, teaching youth to identify negative beliefs and restructure them into positive
and healthy beliefs.” Ohio also employs social workers, psychiatric nurses, psychologists, and
occupational therapists as an integrated team to address issues affecting youth in secure placement.’*

While the goal should always be to treat youth in their homes and communities, for those youth
in facilities, these therapeutic approaches do the least harm possible. They minimize anger,
frustration, and violence, and create opportunities for youth to develop problem-solving skills.

“When I left [the juvenile facility], I really didn’t have
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I1l. USING THE LAW FOR REFORM

Why was [T.D.] in that hallway [instead of locked in a cell]? Are you kidding me?
The minute they found out [the youth] were represented and not just doing it by
phone, there was a tremendous drop [in] kids being put in isolation ... “Call my
lawyer” gave kids power. And they didn'’t abuse it.

—Lisa GEls, ATTORNEY, REFLECTING ON HER EXPERIENCES

P POST-DISPOSITIONAL 10N AS A FELLOW IN THE
RUTGERS LaW ScHoOL CHILDREN'S JUSTICE CLINIC'™

The need for reform is urgent. Legal advocacy can be a powerful lever for change, whether
in pursuit of policy reforms, civil litigation, or legal defense in individual cases. Moreover,
these strategies are interconnected. Frequently, j ile defenders have inf tion about
institutional practices that warrant impact litigation or policy reform. Impact litigation often
triggers policy reform. Engaging and working with youth, their families and other supports, as
well as community activists and organizations, is crucial to identifying abuses, clarifying a vision
for change, and providing pressure on policy makers. Early conversations with and among key
stakeholders can facilitate a successful path to reform.

A. Policy Reforms

The primary goal of juvenile justice reform should be to keep youth in their communities
whenever possible. If youth are placed in secure settings, advocates should work for
comprehensive reforms to eliminate solitary confi t

Policy change should be carefully crafted to prohibit, rather than modify, solitary confinement.
Few jurisdictions ban solitary confinement entirely. Many jurisdictions that have reformed their
solitary confinement policies still permit the practice when a youth poses a risk of physical
harm to him or herself or others. In 2016, the Lowenstein Sandler Center for the Public Interest
found that “of the 29 states that ban punitive solitary confinement, at least 25 continue to

use solitary confinement for other purposes, such as safety concerns,” and that many permit
indefinite extensions of time limits. ** Since the Lowenstein survey, California has prohibited
solitary confinement for disciplinary purposes and D.C. has enacted a law that prohibits the use
of room confinement against a youth “for the purposes of discipline, punishment, administrative
convenience, retaliation, or staffing shortages.” The following rec dations focus

on eliminating the use of solitary confinement for more than three hours regardless of the
circumstances or the purposes for confinement.
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DEINCARCERATION: THE BEST POLICY REFORM

While beyond the scope of this report, the most effective way to eliminate solitary
confinement is to keep youth at home with their families or in their communities, with
appropriate services and resources as needed. Keeping youth close to home decreases
recidivism and increases positive youth outcomes, which also keeps communities
safer. Limiting placement also keeps youth safe from the hazards and trauma posed by
institutions.™"

Reliance on large, congregate facilities has “resulted in scandalous abuses,
unconstitutional conditions, and poor public safety outcomes almost since their inception,
sometimes despite yeoman efforts to improve them."”=® The model is “inherently flawed,”
as it undermines rehabilitation.”® Moreover, the adverse consequences of institutional
placement fall dispropaortionately on youth of color.™

To reduce institutionalization, advocates should seek reforms that close youth facilities,
narrow the offenses eligible for incarceration of youth, decrease length of stay, eliminate
fines and fees in the youth justice system, and develop monitoring and enforcement
mechanisms or procedures.’®

With approximately 60,000 youth incarcerated in the United States daily, legislation to
end solitary confinement is still vital. Advocates working to end solitary should coordinate
with others working to reduce incarceration to ensure that these efforts—and related

b ication and —are mutually supportive.

- i -
Effective policies on solitary confinement should ensure that:

(1) Solitary confinement is clearly and comprehensively defined. The definition of solitary
confinement must cover all separation or exclusion of youth from the facility’s general
population, regardless of whether a youth can communicate to another through an
opening, such as a door or window, or if a youth remains in their “own” cell.

EXAMPLE: The MERCY Act, bi-partisan federal legislation, provides that “the term
‘room confinement’ means the involuntary placement of a ... juvenile alone in a
cell, room, or other area for any reason,”** and sets forth clear restrictions on such
room confinement.

EXAMPLE: The settlement ag itina 2013 | gainst a juvenile facility in
Contra Costa County, California, specified in its definition of “room confinement”
that a youth is considered “alone” “even where there are sporadic short visits or
check-ins" on the youth, and it made clear that short visits or check-ins do not
extend the time caps placed on room confinement.'®

(2) Solitary confinement is prohibited for disciplinary or punitive purposes, for

dministrative c ience, and for any reason other than when necessary to prevent
immediate harm. Solitary confinement should not be permitted for administrative
convenience, discipline, punishment, to address a young person's threats of self-harm,
or for protective custody. If suicide is a concern, staff should provide a heightened level
of supervision, engage youth in social interaction and provide appropriate supports and
services, and allow youth the opportunity to participate in school and other activities.'»
For other safety concerns, the facility should develop an individualized plan for youth
rather than resorting to isolation.'s

EXAMPLE: Massachusetts law provides that youth may only be kept “involuntarily
in a room during non-sleep hours” to “calm a youth who is exhibiting seriously
disruptive or dangerous behavior”; “for population management™; “for the
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safety and security of a youth”; and “for the investigation of an incident.” The

law also places clear limits on those uses of solitary confinement, providing that
confinement to calm a youth may only be used “for the least amount of time
required for the youth to regain control”; that “involuntary room confinement shall
never be used as a sanction for non-compliance or punishment”; that confinement
for population management or for incident investigation may only last for “the
amount of time reasonably necessary” to resolve the issue; and that “involuntary
room confinement shall not be used with any youth who is on any suicide watch
status,”

(3) Solitary confinement is limited to no more than three hours; youth are released as
soon as they are calm and safe to exit the cell. Youth should not be placed in solitary
for a period that exceeds a brief “cooling off” period and should be released as soon as
they have regained self-control. Supports, such as a social worker who regularly works
with youth, should be notified and made available to speak with the youth to assist him
or her in calming down. In no circumstances should solitary confinement extend beyond
three hours. If the youth is still in solitary confinement after three hours and still poses
a serious risk of physical harm, a different intervention is needed —including possible
referral to a different facility or location—with guidance from a licensed mental health
professional.

EXAMPLE: The MERCY Act provides that, if a juvenile is placed in solitary confinement
because of a serious risk of physical harm, the juvenile shall be released “immediately
when the covered juvenile has sufficiently gained control™ or “not later than” three
hours after being placed in room confinement. If there is still a risk of harm after the
maximum period of confinement, the juvenile must be transferred to another facility
where services can be provided or referred, with the guidance of a mental health
professional, to a location that can meet the juvenile’s needs.'s

EXAMPLE: In Washington, D.C., the Comprehensive Youth Justice Amendment

Act provides that after six hours of room confinement, a youth must be returned
“to the general population, transported to a mental health facility upon the
recommendation of a mental health professional, transferred to the medical unit
in the facility, or provided special individualized programming” that provides
“concrete goals that the juvenile understands and that he or she can work toward
to be removed from special programming."®

EXAMPLE: Pennsylvania regulations make clear that “a restrictive procedure [such
as solitary confinement] shall be discontinued when the child demonstrates he has
regained self-control.”®

(4) Staff must use the least restrictive altematives, including de-escalation. Before any
room confinement may be imposed, de-escalation strategies that do not involve the use
of physical restraints, such as CBT or de-escalation teams, must be employed to help
calm a young person. Staff must be trained in such strategies.

EXAMPLE: The REDEEM Act, proposed federal legislation, provides that, “[blefore a
staff member of a juvenile facility places a covered juvenile in room confinement, the
staff member shall attempt to use less restrictive techniques, including — (1) talking
with the covered juvenile in an attempt to de-escalate the situation; and (1) permitting
a qualified mental health professional, or a staff member who has received training in
de-escalation techniques and trauma-informed care, to talk to the covered juvenile.”

EXAMPLE: Pennsylvania regulations make clear that before a child may be subject
to a “restrictive procedure” such as room confinement, “(1) every attempt shall be
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made to anticipate and de-escalate the behavior using methods of intervention less
intrusive than restrictive procedures; (2) a restrictive procedure may not be used
unless less intrusive techniques and resources appropriate to the behavior have
been tried but have failed.”

(5) Facilities must offer individualized services that address persistent behavior concems
to avoid use of solitary confi t. Individualized progr ing, including positive
behavior support, must be available to address persistent behavior problems. Solitary
confinement cannot be used as a substitute for such programming.

EXAMPLE: Under the Contra Costa settlement agreement, staff are required to
“develop special individualized programming for youth ... [that] includes the
following:

a. Development of an individualized plan designed to improve the youth’s
behavior, created in consultation with the youth, County Mental Health staff, and
the youth's family members, when available.

b. The plan identifies the causes and purposes of the negative behavior, as well
as concrete goals that the youth understands and that he or she can work toward
to be removed from special programming.

¢. In-person supervision by and interaction with staff members.
d. In-person provision of educational services.

e. Involvement of the youth in other aspects of the facility’s programming unless such
involvement threatens the safety of youth or staff or the security of the facility.

f. A guarantee that the youth will not be denied any of his or her basic rights.

g. Daily review with the youth of his or her progress toward the goals outlined in
his or her plan.":

(6) Comprehensive data collection, analysis, and dissemination is essential. Data must
track the use of solitary confinement, including the length of time in confinement, the
reasons for the use of isolation, and youth demographics—age, gender, gender identity,
gender expression, sexual orientation, race, ethnicity, and disability status, among
others. Such information should be made publicly available, while still protecting the
identity of youth. Policies should make clear how corrective action will be taken if
problematic practices or trends are uncovered.

EXAMPLE: A 2015 settlement agreement with the lllinois Department of Juvenile
Justice in the case R.\. v. Jones, No. 12-cv-7289 (N.D. IIL.), requires that the
Department “maintain cumulative data on all confinement decisions.”

EXAMPLE: Nebraska's Revised Statute, Chapter 83, §134.01 (2016) provides that

“{t]he juvenile facility shall submit a report quarterly to the Legislature on the number
of juveniles placed in room confinement; the length of time each juvenile was in room
confinement, the race, ethnicity, age, and gender of each juvenile placed in room
confinement; facility staffing levels at the time of confinement; and the reason each juvenile
was placed in room confinement. The report shall specifically address each instance of
room confinement of a juvenile for more than four hours, including all reasons why attempts
to retum the juvenile to the general population of the juvenile facility were unsuccessful. ™

Codifying these provisions in federal, state and local policy through statutory and regulatory reform
will protect youth from the harms of solitary confinement and guide facilities to rely on safer and
more effective strategies for interacting with youth.
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B. Litigation Strategies

Litigation is a key component of any campaign to eliminate solitary confinement. While legal challenges
to solitary confinement and other harsh conditions of confinement achieved some success in the 19705,
the subsequent “tough on crime™ era produced few legal victories. The Supreme Court's recent rulings
recognizing how children are developmentally different from adults for the purposes of sentencing under
the Eighth Amendment™ present new opportunities for legal challenges today. Advocates in several
states have successfully challenged the use of solitary confinement in juvenile facilities, including

obtaining injunctive relief proscribing its use for punitive purposes or reaching settlement agreements
imposing strict limits on the practice. Below are promising legal strategies emerging from those cases.

Argue for a Child-Specific Constitutional Standard

Solitary confinement of youth is generally challenged as an unconstitutional condition

of confinement, either because it is “cruel and unusual punishment” under the Eighth
Amendment or because it “amounts to punishment” under the Fourteenth Amendment.»*
These two constitutional standards are similar in that each requires demonstrating that solitary
confinement is harmful to children and that corrections officials acted with a sufficiently
culpable state of mind.*® The primary difference between the standards is that the Fourteenth
Amendment is more protective—it prohibits conditions or restrictions intended to punish

or humiliate, rather than just those that rise to the level of “cruel and unusual,” and the
defendants’ intent can be analyzed using an objective, rather than a subjective, standard.'*

There is a strong argument that the Fourteenth Amendment provides the appropriate standard
for juvenile conditions of confinement cases. The Supreme Court has held that the Fourteenth
Amendment standard applies in situations where the primary purpose of the confinement is not
punitive, such as when inmates are detained pretrial or when individuals with mental health
conditions are involuntarily committed.’s* In light of the rehabilitative purpose of the juvenile justice
system, many courts have concluded that the more protective Fourteenth Amendment standard,
rather than the Eighth, protects juvenile offenders from harsh conditions of confinement.*s

Using this standard, some courts have identified a right to rehabilitative treatment for youth

in state custody, which can provide yet another legal avenue to challenge the use of solitary
confinement.*** For instance, a Wisconsin district court recently concluded that juvenile offenders
have “a right to rehabilitation and . . . the use of solitary confinement violates” that right. The
court explained that solitary confinement not only disrupts rehabilitative programming, it also
“engenders antisocial behavior and it aggravates mental illness” in a way that “fundamentally
interferes” with the rehabilitation of youth.”s

Regardless of which constitutional provision applies, however, the Supreme Court has been clear
that courts must take into account the distinctive developmental characteristics and particular
needs of adolescents in a host of constitutional contexts; advocates should rely on these arguments
in challenging juvenile sclitary confi t. Beginning with its 2005 decision in Roper v. Simmons,
the Supreme Court has repeatedly held that juveniles enjoy greater constitutional protections than
adults under the Eighth Amendment, emphasizing in each case that adolescents differ from adults
in their maturity, susceptibility to outside influences, and capacity for change.** More generally,
the Court has repeatedly reaffirmed that youth “have a very special place in life which law should
reflect,” and it has applied this principle in a diverse array of constitutional contexts.™*

This emphasis on the unique developmental characteristics of youth—including their heightened
vulnerability to psychological harm—has particular relevance in challenges to the use of solitary
confinement. Youth are more vulnerable than adults in myriad social, emotional, psychological and
physical ways, and the risk of serious harm posed by solitary confinement is more substantial for youth
than for adults. Therefore, conditions that courts may find constitutionally acceptable for adults may be
unduly harsh or harmful for youth under either the Eighth or the Fourteenth Amendment standard.
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Furthermore, juvenile corrections officials arguably have a greater duty to understand
adolescents’ developmental characteristics and appreciate the risk of harm posed by
practices such as solitary confinement. As a result, the rule in adult cases requiring a showing
of deliberate indifference based on actual knowledge and disregard of harms may not be
controlling in cases involving juveniles, where it should be sufficient to show that correctional
officials should have known about the harms.*” Courts have found developmentally based
arguments such as these persuasive in at least three recent solitary confinement cases

(see below). Widespread media coverage of the use and harms of solitary confinement can
also be useful in showing deliberate indifference. For examples of media coverage, visit

http:/ /www.stopsolitaryforkids.org/articles-short-form /.

Bring Education Claims in Support of Ending Solitary Confinement

Education is often denied to youth placed in solitary confinement. Using the denial of educational
programming—either regular education or special education—may be a wedge issue to force
administrators to address more fully their use of solitary confinement and the conditions under
which children are held. Education claims should not be viewed as a means ofimproving the
conditions of solitary confinement, however, but rather as a way of hastening its demise.

When challenging the denial of education, the Individuals with Disabilities Education Act
(“IDEA™), which entitles students with disabilities to many educational rights, has been a
successful driver of reform in several legal challenges (see examples below). IDEA claims may
include failure to identify and provide services for students with disabilities; failure to provide
students with disabilities with a “free appropriate public education”; procedural problems with
the development of a student’s Individualized Education Program (“IEP”) or failure to implement
the services provided for in the IEP; and viclations of the requirement that students with
disabilities be educated in the “least restrictive environment™ possible.’s® Similar claims may
also be brought under Section 504 of the Rehabilitation Act of 1973, which broadly precludes the
exclusion of individuals with disabilities from programs or activities receiving federal financial
assistance on the basis of that disability.”ss

For students without disabilities, legal challenges to deprivations of education can be more
difficult, as there is no explicit federal constitutional right to education. Some states have
codified this right either in statute or their state constitution, and state claims in this area
have been a part of successful solitary confinement litigation.'* More generally, denial of
opportunities may be subsumed in the overall claim that the conditions of confinement that
youth experience are harsh and pose a substantial risk of harm.

Challenge Discriminatory Policies and Practices

A strong federal legal framework supports challenges to disability-based discrimination

in solitary confinement. Both the Americans with Disabilities Act (ADA) and Section 504 of

the Rehabilitation Act prohibit discrimination on the basis of a disability—the ADA in the
context of employment, public services, and public accommaodations, and Section 504 in

the administration of programs and activities that receive federal financial assistance.™

Under these protections, facilities cannot place individuals in isolation because of their
disabilities.” Facilities are also required to make “reasonable modifications” to their programs
to accommodate the needs of a person with a disability.** Based on these requirements, youth
with disabilities could challenge aspects of the process that resulted in their placement in
solitary—including lack of appropriate mental health treatment—or could request modifications
to their conditions while in solitary. Placement of youth with disabilities in solitary confinement
can also violate the ADA’s “integration mandate,” which requires that public entities administer
services in “the most integrated setting appropriate to the needs” of the individual.** These
claims each potentially offer a legal standard that “bans conditions milder than those reachable
by an Eighth Amendment deliberate indifference lawsuit.”*
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Other federal anti-discrimination laws, such as Title VI of the Civil Rights Act of 1964 and the
equal protection clause of the Fourteenth Amendment, may support challenges to solitary
confinement practices that discriminate on the basis of race, ethnicity, or national origin, as well
as potentially gender, gender identity, or sexual orientation.” Although there are many legal
and factual hurdles to bringing these claims—in particular, the evidence necessary to prove
discriminatory intent is often elusive or difficult to obtain—there have been some successful
examples. For instance, adult transgender inmates have successfully challenged prison policies
that automatically place transgender inmates in segregation for their protection.”” Additionally,
raising these legal arguments can illustrate the significant disparities and underlying biases
around race or gender identity that pervade the justice system, thus supporting policy

reform efforts.

RECENT CASE HIGHLIGHTS

M./ v. Litscher, Western District of Wisconsin (case filed 2017, oral ruling on June 23,
2017): This class action, brought by the ACLU of Wisconsin and Juvenile Law Center,
raises Eighth and Fourteenth Amendment challenges to the widespread use of punitive
solitary confinement, pepper spray, and mechanical restraints at two juvenile facilities
in Wisconsin. In an oral ruling finding that plaintiffs are entitled to preliminary injunctive
relief on all claims, the court held that the facilities’ use of solitary confinement violates
the Fourteenth Amendment right to rehabilitative treatment. The court further held
that defendants’ policies and practices reflect deliberate indifference to a substantial
risk of serious harm under the Eighth Amendment, concluding that defendants had
“demonstrated a callous indifference to the acute and permanent harm that residents [of
the facilities] are suffering.”**

B Doe v. Hommirich, Middle District of Tennessee (case filed 2016, preliminary injunction
issued March 22, 2017): This class action brought Eighth and Fourteenth Amendment
conditions of confinement claims against the Rutherford County Detention Facility.
Plaintiffs emphasized the developmental vulnerabilities of adolescents and the
international condemnation of solitary confinement of children. Relying on the Supreme
Court’s recent decisions in this area, the district court agreed that plaintiffs had shown
they were likely to succeed on their claims that youth “being detained in solitary
confinement or isolation for punitive or disciplinary purposes constitutes ... inhumane
treatment,” in violation of the Eighth Amendment. The preliminary injunction barred all
solitary confinement of youth as punishment or discipline.*

B VW v. Conway, Northern District of New York (case filed 2016, preliminary injunction issued
February 22, 2017): This case involved Eighth and Fourteenth Amendment challenges to
the Onondaga County Justice Center's use of solitary confinement on 16- and 17-year-old
inmates and detainees in adult facilities, and it included a subclass of youth with disabilities
bringing IDEA claims. In addition to emphasizing the harms of solitary on all youth, plaintiffs
highlighted the lack of specific educational services available to youth with disabilities
while they were held in solitary confinement. The court found that the local school district
had failed to provide educational services in accordance with the youths' specific IEPs and
that youth with disabilities were held in isolation “in violation of the ‘manifestation t
requirement of the IDEA.” Additionally, the court explicitly noted the disproportionate use of
disciplinary isolation against youth of color in the facility. The court concluded that punitive
solitary confinement of youth violates the Eighth Amendment, citing the “broad consensus
among the scientific and professional community that juveniles are psychologically more
vulnerable than adults.”"
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B G.F. v. Contra Costa County, Northern District of California (case filed 2013, settlement
reached in 2015): This case challenged the use of solitary confinement and
corresponding educational deprivations on behalf of a class consisting of all youth with
disabilities detained at the facility. Plaintiffs brought claims under the IDEA, the ADA,
Section 504, and California state education law. There were no federal constitutional
claims. The case resulted in two settlement agreements—one with the county
administering the facility and one with the local education department—that require
broad reforms to the practices and services provided to youth with disabilities. Under the
terms of the settlement, the county agreed not to “use room confinement for discipline,
punishment, administrative convenience, retaliation, staffing shortages or reasons other
than a temporary response to behavior that threatens immediate harm to the youth or
others.”" Where confinement is used, in accordance with the settlement agreement,
youth cannot remain in isolation for more “than four hours.”"*

C. Strong Juvenile Defense

Juvenile defenders play a key role in eliminating the use of solitary confinement by zealously
advocating for their individual clients and raising awareness of the issue generally. Here are a
few strategies to consider:

Ensure Post-Disposition Representation

Although youth have the right to counsel in delinquency proceedings, that right often ends at
adjudication, leaving youth without counsel once sentenced. Yet post-disposition is the point at
which youth are most likely to be placed in solitary confinement. The National Juvenile Defender
Center (NJDC) hosts a comprehensive database with resources that can guide defenders who are
interested in assisting their clients through post-dispositional proceedings.”™ In jurisdictions
with post-dispositional representation, such as Massachusetts and Pennsylvania, defenders can
ask key questions and take needed steps to advocate on conditions of confinement, as outlined
below. ™ In jurisdictions without such representation, defenders can work toward policy reforms
or identify law school clinical partners or others who may be able to offer representation pro
bono. For example, advocates in Illinois and New Jersey created legal clinics at local law schools
to assist youth with post-dispositional representation.'s

Ask Targeted Questions

A key aspect of effective representation involves regular cc ication between an attorney
and his or her client. Speaking directly with youth is the best way to gather data and information
about the use of solitary confinement in a particular jurisdiction. Defenders should not

expect a client or his or her parents to volunteer information about time spent in solitary
confinement. Youth may avoid talking about such a difficult subject or may not label their
experience as “solitary confinement.” Defenders should be prepared to ask several questions
to elicit information from the young person about the day-to-day experiences of confinement.
As Juvenile Law Center's survey of juvenile defenders revealed, attorneys are often left in the
dark about what their clients are experiencing on a day-to-day basis. Attorneys should find
out how much time youth spend by themselves and under what conditions, inquire frequently
about mental health concerns or other disability issues, and craft questions with sensitivity to
the risk of retraumatizing youth. While attorneys should speak with their clients directly, they
should also talk to the youth’s parents and other supports, such as teachers or caseworkers.
If permissible, they should also make inquiries directly to facility staff. Moreover, defenders
should request and review the facility's records of their clients.
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QUESTIONS FOR YOUTH

Patential questions juvenile defenders can ask youth include:

B Do you ever spend time in your room or cell by yourself? How often does that happen?
How long do you usually spend there?

W What's the longest time you’ ve ever had to spend in a room or cell by yourself?
® Do you ever spend all day, or almost all day, in your cell? Are you by yourself?

B /s there anything called “the box,” “the hole,” or the SHU in your facility? Have you ever
spent time there?

B What happens to kids who get in trouble? Has that ever happened to you?

For more guidance on talking to youth about solitary confinement, see the youth interview
guide in the ACLU' s toolkit on ending the solitary confinement of youth in juvenile detention
and correctional facilities. ™

Visit Local Facilities

Another way to find out whether and to what degree youth may be exposed to solitary
confinement is to visit the facilities where youth are placed. Understanding and viewing the
conditions of a facility, in addition to requesting and reviewing facility documentation related to
youth, can enhance a defender’s representation strategy at trial. An attorney can better speak to
whether the facility will be able to or has met the youth's needs. By regularly visiting placements
and educating themselves about their practices and policies, defenders can also serve as a

vital source of information to other stakeholders in the system, including judges and policy
advocates. If a facility refuses access to specific records related to an attorney’s client, seeking
a court order or submitting a Freedom of Information Act request can be effective in soliciting
necessary information to further ensure a youth’s rights are not violated.

QUESTIONS FOR FACILITY STAFF

Potential questions juvenile defenders can ask during a facility visit include:

B What is the policy for addressing youth who may be considered disruptive or non-
compliant? How do staff determine what constitutes a disruption or non-compliant
behavior?

W [s there a team of health professionals (including medical, behavioral, mental, dental,
etc.) available to meet the needs of youth on-site? If not, how are these services accessed
for youth both in emergency and non-emergency situations?

® Have all correctional staff been trained on how to use de-escalation techniques? What
specific de-escalation techniques do staff use?

B /s room confinement used at the facility? For what purpose and for how long?

W What is the facility’s grievance policy and process for youth, parents, attorneys, or other
interested parties? How long does it take for a grievance to receive a response?

A useful resource in understanding how to navigate facilities and ask facility staff specific

questions about roem con| t is the Juvenile Detention Altematives Initiative’s Guide to
Juvenile Detention Reform. "
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Enlist the Court

When a youth is placed in solitary confinement, or if an attorney is concerned that a client may be
isolated, these concerns should be brought to the attention of the court. At a disposition or review
hearing, defenders can ask the judge to issue an order that a client not be placed in isolation as
punishment or that the judge be notified in writing if the youth is placed in isolation. Judges can
also order staff to notify defenders and provide written copies of all disciplinary reports. This will
allow defenders to gain more access into the often hidden practices inside facilities. All of the same
constitutional and statutory arguments described above are available in individual cases as well,
and can be highly effective at keeping individual youth out of solitary. Additionally, requesting
court orders can be effective when there are difficulties getting appropriate services or supports for
youth. These services can help avoid placements in solitary and can force institutions to address the
underlying problems that result in the use of such harmful practices.

Moreover, the National Council of Juvenile and Family Court Judges (NCJFCJ) has shown its support
in reducing the use of solitary confinement through its 2016 resolution.”® Among the NCJFC)’s
resolutions that defenders may consider using to enlist the court’s assistance is that judges should
“continually review policies and practices related to solitary confinement of youth."

File Licensing Complaints and Grievances

When a facility’s use of solitary confinement violates facility policy, licensing requirements, or other
regulations, defenders should use the available complaint or grievance mechanisms to report the
issue, Defenders can also assist youth or families in filing grievances or making complaints. Using
these complaint mechanisms calls attention to the issue, creates a written record of the problem, and
can potentially prompt an investigation or other responsive action. Youth may also be required under
the Prison Litigation Reform Act (PLRA) to make use of available grievance processes at the facility
before litigation challenging solitary confi can be brought.”®

Work with Advocates Engaged in System Reform

In a defender agency without the capacity for significant system reform efforts, connect with
local advocacy groups, including impact litigators, Protection & Advocacy (P&A) agencies, and
others to move the agenda. Notably, P&A agencies, which exist in each state, have both the
investigative authority to enter facilities that house individuals with disabilities and the ability
to file legal challenges or take other actions to enforce disability laws. Juvenile Law Center also
serves as a resource to advocates around the country.

D. Community Partnerships

Working in partnership with youth, parents, and other community advocates is essential for any
successful reform effort. Community groups can help identify abuses and can make a record that
helps litigation. Often, parents, youth, and engaged community bers identify facilities with
particularly abusive practices. For parents in particular, having a child taken from home and held
in a harmful environment can be highly distressing. As one parent explained: “Just the whole
process was devastating. When | first went to visit him, | thought my heart was going to rip out
of my chest. | had to separate all of it to stay strong for my son to give him home and having him
keep going. It's hell.”* Yet this same connection to youth means that families are experts and
key partners in “designing new approaches aimed at helping youth succeed.”® Similarly, no one
understands the experience youth in the system better than youth themselves, For this reason,
it's vital to “[elngage youth as advocates ... by integrating their voice and vision as agents of
change in their own lives, among their peers and in their communities.”*
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Working in collaboration with others, attorneys will be better able to demonstrate that
correctional officials have been “deliberately indifferent” to the need for reform —a necessary
standard to meet under many of the potential claims in solitary confinement litigation.

Community partners and grassroots activists also play a vital role in helping to determine

the role of conditions litigation in broader reform efforts. For example, conditions litigation

can support local and national movements to close youth prisons and bring youth home to
their communities. This is particularly true when community partners and legal advocates
work together on communication and messaging strategies. In some circumstances, however,
the timing of litigation or the goal of a narrower policy win on solitary confinement may
unintentionally undermine community efforts to close facilities. By reaching out early and often
to community-based advocates, discussing the advantages and challenges of litigation, and
collectively deciding on strategies, attorneys can identify the optimal time, location, and case
to pursue.

“Just the whole process

furst went to visit him, [

thought my heart was going

Stay stron

give him home

Working with community partners can also elevate and shed greater light on the issues
associated with the use of solitary confinement that do not fit easily into the legal arguments.
In particular, racial disparities and other disproportionate uses of solitary confinement may not
be readily translated into legal claims, but they are integral to understanding the harms of the
practice on individuals and communities. Here, again, community advocacy and communications
strategies can add depth to the reform efforts otherwise at risk of being circumscribed by

the legal framework. Where troubling patterns and practices—such as racial disparities or
discrimination against LGBTQ youth—emerge, defenders should actively engage and connect
with grassroots organizations, parents, youth, and impacted communities to learn about youth
experiences from a different perspective and collaborate on reforms. Attorneys should be
mindful of their role in helping with reform efforts. That is, a reform approach may not always
require formal legal advocacy, and attorneys should be responsive to youth, family members,
and community members in determining the most effective strategies.”
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IV. CONCLUSION

Legal advocates should seize this moment to push for the elimination of solitary confinement
of youth. The field is ripe for reform: research confirms the distinctive vulnerabilities of youth;
medical, correctional, and other professional organizations support elimination of the practice;
and the Supreme Court has recognized that children deserve heightened constitutional
protections. As one youth concluded, “we need to come out more, contact our people more.”
Being in solitary “messes with your head."® By shedding light on the harms of solitary
confinement and of youth incarceration g lly, and by impl ting legal strategies for
reform, advocates can work to ensure that no child is forced to spend days, weeks, or months
locked away in isolation from their peers, families, and communities.
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INTRODUCTION

There is broad consensus that incarcerating youth in the juvenile justice system is both dangerous
and ineffective. Secure facilities and other juvenile justice placements pose a high risk of short- and
long-term harm to children. Placing young people outside their homes disrupts family ties, undermines
educational continuity and developmental trajectory, and can cause trauma and undermine a child'’s
developmental trajectory. Recent research has shown that placement also leads to long-term mental
and physical health consequences. Moreover, far too many youth sent to “treatment” facilities
experience abuse or neglect and fail to receive needed behavioral health services.

Pennsylvania stakeholders have taken important steps to decrease placement rates and improve
outcomes for youth—and local and state leadership is already engaged in continuing the reform efforts.
At the same time, the need to dramatically change our responses to young people in the justice system is
obvious. Where Pennsylvania was widely recognized as a leader in the 1990's and early 2000's, we now
lag behind other states in the extent to which we use placement and the extent of our racial disparities.

Wordsworth. VisionQuest. Glen Mills. Luzerne. Year after year, facilities in Pennsylvania are sued or
shut down after the horrific treatment of youth in their care comes to light. Each time, children are
removed from the placement and additional oversight is imposed to try to prevent a recurrence, and
then it happens again. Oversight isn't enough.

To meet its obligations to our children, Pennsylvania must re-examine its reliance on juvenile
placements. Working in collaberation with youth in the system and their families, we must create a
system that stresses high-quality community-based solutions that are safer for children, promote
public safety, and more effectively and efficiently use our resources.

Transforming justice: Bringing Pennsylvania’s Young People Safely Home from Juvenile Justice Plocements
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PART I: BACKGROUND AND CONTEXT

A. Juvenile Placement in Pennsylvania

Pennsylvania's Juvenile Act, like others around the country, emphasizes the importance of developing
youth competency, keeping young people in their homes, limiting reliance on confinement, and relying
on evidence based practices.! This approach aligns with recent U.S. and Pennsylvania Supreme Court
case law affirming that youth in the justice system must be treated differently from adults, consistent
with their developmental and neurological differences.?

Pennsylvania stakeholders at the state and local levels have taken numerous steps to improve
outcomes for youth involved in the juvenile justice system. For example, during the last decade, the
Council of Chief Probation Officers, the Juvenile Court Judges Commission, and the Pennsylvania
Commission on Crime and Delinquency launched the Juvenile Justice System Enhancement Strategy
(1/SES), which has improved the handling of juvenile justice cases and led to modest, but important,
decreases in recidivism.? The Commonwealth has focused its juvenile justice funding on evidence-
based practices and prevention strategies.® The state and local jurisdictions that have engaged in

the Juvenile Detention Alternatives Initiative (JDAI) process have focused on reducing reliance on
detention.®* Some Pennsylvania jurisdictions have instituted nationally recognized policies or programs
(e.g., Philadelphia’s school-based diversion® and Allegheny County's Balanced and Restorative Justice
waork).” And our Juvenile Court Judges' Commission tracks and shares data about youth disposition,
detention, and placement—providing a key start to transparency and accountability in our process.®

Yet there is still much room for improvement. Although arrest rates have declined significantly, these
decreases in placement are more modest than the national average ? Pennsylvania still uses out-of-
home placements far too frequently, costing our citizens dearly while not producing goed results. Qur
rates of racial and ethnic disparities, placement for non-violent offenses, and placements in large
facilities are all well above the national average.*® Additionally, the voices of youth, families, and
impacted communities are far too often missing in discussions of the problems and solutions. 't

Pennsylvania’s leadership can channel their vision and commitment to youth by seizing this
opportunity to partner with youth and families to create transformative policy reforms to fully support
our youth in their homes and communities. This report provides background research, information
about other models, and recommendations for change to support these goals.

1. Pennsylvania Placement Practices

There were 7,623 secure detention admissions in Pennsylvania in 2018, a 24.7 percent reduction in
use since 2014.12 There were 2,965 delinquency placements in Pennsylvania courts in 2018.% These
placements represented 6.2% of all dispositions statewide'* and a 29% reduction since 2014.%

More than half of youth in placements in the Pennsyhvania juvenile justice system were in “institutional”
placements, per the Pennsylvania Juvenile Case Management System categorization, including General
Residential Services (29.6% of youth placements), YDC Secure {9.6%), Secure Residential Services (8.6%),
and YDC/YFC Non-Secure (5.5%).'° Youth were also placed in Residential Treatment Facilities (RTF)
(9.6%), Community Residential Service/Group Homes (20.4%), and Drug and Alcohol Programs {14.2%).

Many of these youth were away from home and disconnected from their families and other supports
for long periods: 1,870 youth experienced out-of-home placements of more than 28 days in 2018 as
a part of a delinquency disposition, and the median length of stay in out-of-home placement was

9.9 months, despite research showing stays that exceed six months do not reduce recidivism."” Many
youth were also placed far from home, making it difficult to maintain positive supportive relationships,
engage in prosocial activities, and benefit from school stability. Geography also plays a significant
role in young people's juvenile justice experiences, with placement rates varying widely by county.*®

Trar ing Justice: Bri Y ia’s Young Peaple Safely Home from Juvenile justice Placements
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2. Plucement Rates: Areas for Improvement

As discussed above, Pennsylvania has seen improvements in the form of declining arrest and
delinquency adjudication rates and reduced recidivism. Yet in the context of the larger justice system
reforms happening across the country, Pennsylvania has gone from being o leader in the 1990s to
trailing national averages, sometimes significantly, on several important measures.

« Significant racial and ethnic INCARCERATION RATE

disparities exist in juvenile . .
justice systems across the o United States 10 Pennsylvania

country, but the situation is
even more dire in Pennsylvania.
Nationally in 2015, Black

youth were incarcerated

at a rate 6 times the rate

of white youth, and Latinx

and Native American youth 3
were incarcerated at rates M Black Youth M Latinx Youth B Native American Youth 1 White Youth
of 2:1 and 3:1 respectively.'®
In Pennsylvania in 2015, Black youth were 9 times as likely to be incarcerated, with Latinx and
Mative American youth experiencing a 3 to 1 disparity.” Moreover, the dota suggest that disparities
increase at each stage of the delinquency system. For example, while Black Non-Hispanic youth
constitute 14,19 of the state population, they make up 38.1% of delinquency allegations, 43.1% of
placements, and 59.5% of all secure placements.

[

2

Pennsylvania frequently places youth for non-criminal acts and has particularly high rates of placement
for technical violations. A state-by-state comparison published by the Pew Charitable Trusts in 2018%
found that Pennsylvania had the fourth highest rate of juvenile confinement for these acts nationally.
Approximately 1in 11 young people in custody for noncriminal acts in the country were confined in
Pennsylvania (999 total in Pennsylvania out of 10,885 nationally).?* According to the Pew report, twenty-
six percent of youth in Pennsylvania placements were committed for technical violations (compared

to 15% nationally).”® And over half of delinquency placements statewide (53.7%) were ordered as a
result of a disposition review, not a new delinquency adjudication.

YOUTH PLACEMENT RATE

Pennsylvania was also flagged in a report from The Annie E.
Casey Foundation for having “the majority of placements into
residential custody stem from technical violations and other rule
breaking, not new offenses."* The data also suggest high rates
of placement for status offenses in juvenile facilities, pointing to a
need for additional research as status offenses should primarily
be handled through the dependency system or by district
magisterial or municipal court judges.”

* In 2015, Pennsylvania had 196 youth in juvenile facilities per
100,000 youth in the population, compared to the national PERCENT OF YOUTH CONFINED FOR
average rate of 152 per 100,000, This means that Pennsylvania NON-VIOLENT OFFENSES
youth are 29% more likely to be confined than youth around
the country.

In Pennsylvania in 2016, 51% of youth placed in facilities were in
large facilities of 100 or more beds, which was twice the national
average of 25% that year.?® Pennsylvania also relies in part on
private, for-profit facilities, which increase the harm to youth
because of their conflicting service and financial incentives *

Transferming Justice: Bringing Pennsylvania’s Young People Safely Home from Juvenile Justice Placements
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» In a one-day count of youth in juvenile residential placements, 12% of committed youth were in
placement for simple assault, compared to 8% of committed youth nationally.® B0% of committed
youth were in placement for offenses not on the violent crime index, compared to 73% nationally.®

While we lack reliable Pennsylvania data on placement rates for LGBTQIA youth’, dependent youth,
and youth with disabilities, national research suggests that these youth are at heightened risk of
justice system involvernent and placement.® Data from the Defender Association of Philadelphia
confirms significant disproportionalities in placement for youth with dependency histories and youth
with disabilities (See text box). Moreover, while boys make up the vast majority of youth in juvenile
justice placements in Pennsylvania, a lack of access to services and alternatives for girls may still
be leading to unnecessary, longer stays in detention or more restrictive placements for less serious
offenses For example, in Philadelphia, the city's Post Adjudicatory Evening Reporting Center does
not serve girls, completely closing off a potential alternative to out-of-home placement.

WHO IS IN PLACEMENT? DATA FROM THE DEFENDER ASSOCIATION OF PHILADELPHIA

Data gathered by the Defender Association of Philadelphia provides a snapshot of many of the
young people in placement in Pennsylvania. The data below reflect the Defender Association’s
client in placement on July 12, 2019. Although this data does not capture the experience of all
clients in placement across the state, Philadelphia has more young people in placement than
any other Pennsylvania county, and the Defender Association’s data provides a fuller picture

of the young people in placement and their prior experiences than publicly available statewide
data provide.

Demographic infermation: Reflecting trends statewide, all but one of the Defender Association's
clients were youth of color; 84% were Black and 93% were male. Youth ranged in age from 14 to 20,
with most in the 16- to 18-year-old category. No data regarding gender identity or sexual orientation
were available.

Dependency history: Nearly 42% of the Defender Association’s clients in juvenile delinquency
placement have had cases in the dependency system.

Prior placements: Although many of the youth were in their first delinquency placement, a
majority of youth in placement (66%) have previous placement history.

Reason for current placement: The vast majority of youth in placement (45 of 73} are in
placement for technical probation violations. Only 12 were placed following an adjudication
of delinquency. A significant number (16) are in placement because of difficulties in prior
placements, either because they failed to adjust to the prior placement or because they

ran away.

Reason for initial adjudication: A significant number of youth in placement (42%) were initially
adjudicated for misdemeanor offense,

Disability or mental health diagnosis: A majority of youth in delinquency placement (62%) have
a documented disability or mental health diognosis.

Special education eligibility: Over half of youth in delinquency
placement (51%) have an Individualized Education Plan for

special education needs. ASSOCIATION

For full data, please see Appendix A. The above data does not include the of PHILADELPHIA
Defender Association’s direct file juvenile cllents. N

DEFENDER

*LGBTQIA is an inclusive term intended to include individuals with non-mainstream sexual orientation or gender
identity, including people who identify as gay, lesbian, bisexual, transsexual, queer, questioning, intersex, and asexual.
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“When | was at
the facility, |
was too scared
to open up and
talk. I didn’t
think anyone
would believe
me. | didn’t
think anything
would be done
if I ever did
speak up. Why
should I think
anyone would
help me if they

are sitting there

harming me?”
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3. Harms in Placement

Out-of-home placements for youth separate youth from their families and communities;
imposes trauma; expose youth to abusive practices, including strip searches, physical
and chemical restraints, and solitary confinement; put young people at risk of physical
and emotional abuse; and are ineffective in reducing recidivism.

In Pennsylvania, these problems are acute, as reflected in recent devastating examples
of youth suffering from abuse in facilities. We must listen not only to adult observers of
these abuses but to the young people themselves who lived through these experiences.

At Glen Mills Schools, a private facility for youth who have been adjudicated delinquent,
staff repeatedly assaulted youth and encouraged youth to fight each other, creating

an environment of fear and toxic stress.® The “school” also routinely failed to provide
appropriate educational services to youth, particularly those with special education
needs.* In 2019, the Pennsylvania Department of Human Services found “that youth
placed at Glen Mills are at imminent risk and their safety is in jeopardy,” and ordered

emergency removal of the last young people still confined there ™

Youth placed at Wordsworth Academy, a Philadelphia residential treatment facility

for youth involved in the juvenile justice or child welfare system, also suffered abuse.
Wordsworth was closed in 2016 after David Hess, a 17-year-old boy, died of
suffocation after being punched in the ribs by staff; his death was ultimately ruled a
homicide.® Wordsworth had previously paid to settle lawsuits brought by residents for
physical injuries inflicted by staff, including one girl whose jow was broken and another
girl whose arm was fractured.® A 2017 investigation by the Philadelphia Inquirer and
Daily News found that over a 10-year span, “49 sex crimes have been reported at
Wordsworth, including 12 rapes and 23 accounts of sexual abuse.” The Inquirer also
reported that the facility itself had “holes in the walls, exposed wiring, broken light
fixtures, and faulty heaters."*

VisionQuest, a controversial program that operates in many states, had a Philadelphia
“shelter” that provided short-term placements for youth, including those awaiting
adjudication and placement by the juvenile court. State inspections of the facility
included reports of dangerous treatment and living conditions.*? In separate incidents,
a staff member struck a child in the face, a child's head went through a wall when a
staff member “improperly attempted to restrain the child,” and a child was choked and
hit by a staff member.** Mouse droppings were found in the cafeteria, and bathrooms
and eating areas were “corroded with a dirty brown substance."* Staff members
cursed at and verbally attacked children in their care, saying things like “"You're going
to be nothing in life."** VisionQuest closed the facility in 2017 after their contract ended
but may re-open it as a placement for unaccompanied migrant youth *Glen Mills,
Waordsworth, and VisionQuest are among the most recent and documented examples
of mistreatment of youth in the system, but these staries of abuse echo elsewhere, In
April 2019, Disability Rights Pennsylvania filed a lawsuit alleging abuse by staff at
several state-run Youth Development Centers,*” and Philadelphia stopped sending
youth to two other residential facilities run by Mid-Atlantic Youth Services that are
currently under investigation.*® A December 2018 report published by Children's Rights,
Inc. and Education Law Center exposed dangerous conditions at residential facilities
for dependent youth, many of which also house youth invaolved in the juvenile justice
system, including sexual assaults, physical and verbal aggression and maltreatment
(including punching and choking youth), and inappropriate use of restraints (many
instances of which resulted in physical injury).*® And perhaps most notably, youth held
in private correctional placement as a result of the Kids for Cash scandal in Luzerne
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County suffered devastating and lasting domage from their time in placement.® Many youth also
choose not to report abuse or end up withdrawing such reports due to fear of retaliation or the (often
correct) assumption that authorities will not believe them or nothing will change. In several facilities,
the installation of video cameras finally showed incontrovertible evidence that youth were being
abused. And the CEOQ of VisionQuest recently told the Inquirer, "complaints of abuse occur at virtually
all juvenile-justice centers."*

Youth in Juvenile Law Center's Juveniles for Justice Program spoke out about their concerns about
safety in their publication, Broken Bridges: How Juvenile Placement Cut Off Youth from Communities
and Successful Futures: "We and our peers have experienced harsh treatment—like restraints, broken
ribs, and being burnt by a hair iron—that has negatively impacted our lives. Instead of being sent to a
place that would have to rehabilitate us and provide us support, we endured more damage inside this
facility than before we entered."™ They also emphasized the harms of being separated from family
and friends just when they most need connection, and the devastating impact of harmful practices

in placement, including strip searches that were traumatizing and degrading; physical restraints

and physical abuse, such as being slammed into the wall or floor or punched; placement in solitary
confinement where all they could see was "the walls and the floor;" and educational disruption that
made it hard for them to complete high school *

A NOTE ON PRIVATE PLACEMENTS

A striking feature of Pennsylvania's juvenile justice system is its heavy reliance on private
placements. Pennsylvania has more youth in private juvenile facilities than any other state* Three
quarters of the Pennsylvania youth in placement are in private facilities, compared with less than
a third natienally. Pennsylvania's private facilities also house many youth frem other states. These
facilities vary widely in size, type, and approach, ranging from large institutions run by for-profit
companies to small, treatment-oriented group homes.

Private providers can play a key role in the transfermation of the justice system. Private providers
may have more flexibility than state- or county-run facilities to shift their focus from placement
to community-based services, and many providers have already begun this work. We therefore
recommend that the state provide sufficient funding, training, and supports to providers and
provider associations in making this transition effectively for youth, families, and stoff.

The Pennsylvania juvenile justice system's reliance on private providers to provide placement,
however, has at times created obstacles to reform. Most notably, private for-profit facilities may
increase harm to youth because of their conflicting service and financial incentives** Moreover,
private providers—both for- and non-profit—often have less oversight than state-run facilities,
particularly when it comes to education. Finally, youth, families and advocates have noted that
the outsized influence of providers at the state and county levels can make it difficult for other
voices to be heard. To address these problems, we recommend that the state should ensure that
youth, families, and affected communities play a leading role in reform efforts, that the state cease
reimbursement for services provided in for-profit facilities, and that all placement providers—public
and private—be subjected to tighter regulations, better oversight, and more publicly available
information. (For further details on these recommendations, see Part V)

*Sarah Hockenberry & Anthony Slcdky Juvenlre ReSident Fucrhty Census, 2016: Sel'ected Findings, JuveniLe
Jusnice Stansnics (2018), b il

**National }wenlie Justice Network CDNFleNG YoutH For Prorm: Poucy PLatrorm (2015), hitp:fwww.njin.orglour-
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B. Legal and Policy Framework

State and federal policies frame current practices and suggest directions for reform. Pennsylvania's
juvenile justice system is largely county-based: county juvenile courts make orders of disposition
pursuant to the Juvenile Act; county juvenile probation officers divert youth from the system and
supervise those who remain; and county children and youth agencies enter into contracts with service
providers. Under state law, costs for these services—including placements in both private and state-
run facilities—are shared by the state and the county agency, with the state reimbursing counties
on a sliding scale designed to discourage the most restrictive placements.® The state also impacts
county-level policy through the needs-based planning and budgeting process which requires that
each county develop a plan showing the predicted service needs for court-involved youth and the
cost of those services. Through this budgeting process and the sliding reimbursement scale, existing
state law offers mechanisms to encourage counties to reduce the use of placement and expand
community-based programs.

The impact of these existing state-law mechanisms is limited, however, by the wide latitude juvenile
court judges have over dispositions. Notwithstanding a county plan to reduce use of placement,

a juvenile court judge can commit any youth adjudicated delinquent to almaost any out-of-home
placement, regardless of cost. The court also has the authority to order any service the court can
order for a dependent child; to place the child on probation under whatever conditions it prescribes;
and to impose fines, costs, fees, and restitution.®® Although courts are instructed to followed the
“general principle” to confine a child only when necessary and for the minimum amount of time
needed to protect the public interest and meet the child's rehabilitative needs,* there are few specific
statutory limits on the judicial authority to commit a youth adjudicated delinquent to placement.
Before committing a youth to an out-of-home placement, the court must provide “the reasons why
commitment to that facility or type of facility was determined to be the least restrictive placement
that is consistent with the protection of the public interest and best suited to the child's treatment,
supervision, rehabilitation and welfare,"s but once commitment is ordered it is difficult to challenge on
appeal. Juvenile courts review all dispositions at least every six months and may commit a youth to
placement during these disposition reviews,®

Juvenile probation officers are also afforded wide discretion under the Juvenile Act and the Rules of
Juvenile Court Procedure, and juvenile probation has been a key participant in prior reform efforts in
the state.*® But while many county probation departments have been taking note of recent literature
on neuroscience and the adolescent brain, the core probation functions in the Juvenile Act still
emphasize monitoring over counseling and other supportive interventions.®

In addition to the legal parameters imposed by the Juvenile Act and the Rules of Juvenile Court
Procedure, other state-level entities wield substantial statewide influence and have shaped prior
reform efforts. These entities include, among others, the Juvenile Court Judges Commission (JCJC),
the Pennsylvania Council of Chief Juvenile Probation Officers (the Chief's Council), the Juvenile Justice
and Delinquency Prevention Committee of the Pennsylvania Commission on Crime and Delinquency
(]JDPC), and the Pennsylvania Council of Children, Youth and Family Services (PCCYFS).#

Federal law has also been a driver of prior reforms, and recent federal changes continue to shape the
legal landscape in Pennsylvania. The newly reauthorized Juvenile Justice and Delinquency Prevention
Act (JJDPA), for example, requires states to identify and establish a plan to address racial and ethnic
disparities in their justice system, strictly limits the extent to which youth who commit status offenses
can be placed in facilities for vielating a valid court order related to an initial status offense, and
creates a focus on data-driven, evidence-based prevention programs.®? Additionally, the Family First
Prevention Services Act, set to be fully implemented in Pennsylvania in October 2020, substantially
changes Title IV-E funding for child welfare services, opening up federal entitlement funding for
prevention services and limiting the funding available for congregate care ®
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PART Il: NATIONAL RESEARCH ON THE HARMS OF
YOUTH JUSTICE PLACEMENTS

As noted above, juvenile justice placements harm young people, are ineffective, and can entrench
racial disparities. In 2011, The Annie E. Casey Foundation published No Place for Kids, establishing
that youth incarceration was “(1) dangerous, (2) ineffective, (3) unnecessary, (4) obsolete, (5)
wasteful, and (6) inadequate.”™ The report detailed the abuse that adolescents often faced in
juvenile correctional facilities, = including experiences like those described in Pennsylvania’s facilities.
Relying on a wide range of research, the report also demonstrated that incarceration produced
poor outcomes and was an ineffective use of public funds, as recidivism rates were generally high,
despite the high costs.% Incarceration is also overused, frequently for youth who do not pose a risk
to public safety and despite numerous alternatives to incarceration have been shown to produce
better results.® Although there is far less research available on non-secure residential programming
for juvenile justice involved youth, programs such as boot camps, wilderness programs, and some
residential treatment centers have also have been shown to yield poor outcomes for youth.%

A. Youth Placement is Harmful

In a national survey of over 7,000 youth in juvenile facilities, an unacceptably high rate of youth
(299%) reported "being beaten up or threatened with being beaten up since coming to their facility."®
Mearly one quarter {249%) of victims said their assailants were facility staff.” Federal Bureau of
Justice Statistics also report a high rate (9.5%, nationally) of sexual victimization in juvenile facilities,
including victimization by both staff and other youth.™

Young people involved in the juvenile justice system have higher rates of past exposure to violence
than other young people, and justice system placements can make trauma symptoms worse.” The
hallmarks of correctional approaches to confinement, including belligerent staff, aggression between
youth and staff, lack of privacy, and seclusion and restraint, can trigger trauma-related responses or
exacerbate already present traumatic stress symptoms.™ These consequences are amplified for girls
and youth who may already be suffering from Post Traumatic Stress Disorder.™

Placement also has long-term impacts on physical and mental health which are exacerbated by
lengthier periods of incarceration. A 2017 article in the journal Pediatrics found that:

+ Even short periods of youth incarceration (less than one month) were associated with depressive
symptoms as an adult;

« Youth incarceration for periods of 1 to 12 months were associated with worse general health as
an adult; and

+ Longer periods of youth incarceration (more than one year) were associated with suicidal
thoughts, depressive symptoms, and functional limitations as an adult.™

Youth who experience placement also have much poorer educational attainment and employment
outcomes as adults.” This is disturbing but unsurprising given the educational disruptions they
experience during incarceration and low rates of re-enroliment in school after returning home.””

B. Youth Placement Interferes with Positive Transitions to Adulthood

Dr. Laurence Steinberg, a world-recognized expert on adolescence, has shown that juvenile
justice system invalvernent and particularly placement in justice facilities disrupts young people’s
psychosocial development.” Adolescence and young adulthood are a vital time for brain
development.” Removing youth from their communities, families, and other caring adults and
restricting their ability to have age-appropriate experiences and opportunities during this time can
delay, limit, or otherwise inhibit their normal development.® According to Steinberg, it disrupts the
processes that help youth successfully transition to adulthood in multiple ways:
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+ In the absence of support from parents and other supportive adults, and without opportunities to
exert independence and “autonomy, the gradual process of maturation—to learn self-direction,
social perspective, and responsibility—may be effectively cut off.”

+ The separation from key adults and even friends and romantic partners can hinder normal
development and reduce incentives "to follow through on conventional goals.”

» Early labeling of youth as “delinquents” or “criminals” can cause long-term negative
consequences, “as youth may respond to society’s recrimination by withdrawing further from
conventional activities and seeking support, approval, and esteem” from peers and adults
engaging in criminal activity.®

Steinberg and colleagues also explain that the typical juvenile justice services a young person
receives to develop competency, such as educational and vocational services, are unlikely to give
them the skills they need to succeed as adults® For example, a young person “may leave a residential
treatment program that offers training in automotive repair with the ability to fix a car but without the
psychosocial capacities necessary for being able to report to work on time each day or manage his
eamings."®

The quality of education provided in juvenile justice facilities is also typically far below the level in
community schoels and often fails to meet the special education needs of confined youth, setting
them on a harmful trajectory as they transition to adulthood ®

C. Youth Placement is Ineffective

Many years of research show that youth placement generally does not reduce re-offense rates or increase
public safety. In 2015, Pew Charitable Trusts reviewed wide-ranging research and concluded that:

+ Placing youth in correctional-style facilities does not lead to lower recidivism rates and may
actually increase reoffending. One of the studies reviewed for this finding included longitudinal
research on “serious adolescent offenders” in Pennsylvania and Arizona,

+ Longer lengths of stay have also not been proven to reduce recidivism. In some cases, longer
stays in juvenile facilities were associated with higher recidivism rates.

+ Secure residential placements are typically much more expensive than community-based
care. Data from several states indicate that these facilities are “a poor return on public
investments.”*

D. Youth Placement is Inequitable

Placing youth outside the home also creates and entrenches racial disparities. As No Place for

Kids described, “at virtually every stage of the juvenile justice process, youth of color—Latinx and
African-Americans, particularly—receive harsher treatment than their white counterparts, even

when they enter the justice system with identical charges and offending histories.” More specifically,
“among youth adjudicated delinquent in juvenile court, African-American youth are more likely than
white youth to be placed and, if placed, more likely to be sent to a state youth correctional facility,
rather than a private group home or residential treatment center” % Youth with disabilities and
LGBTQIA youth are also severely overrepresented in the juvenile justice system and in juvenile justice
placements.” Moreover, once in these placements, these youth are at unique risk of additional harm
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THE JUVENILE JUSTICE SYSTEM'S LONG HISTORY OF RACISM AND INEQUITY

“In its early history, the ineguitable treatment of youth of color in the juvenile justice system
was the result of intentional and blatant race-based policies. Today, our policies are race-
neutral, but in covertly steeped in the same legacy of structural racism.”

—James Bell and Laura John Ridolfi, “Adoration of the Question.”

Pennsylvania has a unigue opportunity to eliminate racial and ethnic disparities and to create an
equitable system of justice. Reforms across the country have too often resulted in reductions in
population but increases in disparities. Pennsylvania can establish itself as a leader on this issue
by examining the historical roots of these disparities and engaging proactively in addressing them.

Teday's inequities in juvenile justice involvement have their roots in cruel and discriminatory
practices dating back to the 1800s. The country’s earliest juvenile detention facilities, including

the Philadelphia House of Refuge, excluded Black children from rehabilitation services that were
offered to white youth, believing that it would be “degrading” to the white children or a “waste

of resources.” Black children were also often placed in adult prisons after being excluded from
juvenile facilities housing white children, After the Civil War, Black children and adults were
frequently arrested for minor offenses and then forced to work through “convict leasing,” often in
backbreaking manual labor jobs under terrible conditions.? In the early- to mid-1900s, advocates
and public officials continued to observe noticeable differences in the services available to and the
treatment of children of color, including documenting disproportionality and harsher treatment of
Black youth in courts across the county.* Compounding the problem was a “child-saving” mentality
in which the justice system was purportedly working to help children in need, while simultaneously
pulling young people out of their fumilies and communities in ways that were ultimately deeply
destructive. This idea still pervades the justice systems.®

Although Congress, through the Juvenile Justice and Delinquency Prevention Act, and individual
jurisdictions have made numerous attempts to address racial and ethnic disparities, there is still
much work to be done. Across the country, the history of racism and mistreatment is still felt

in the policies and practices of today. Although youth of color are not explicitly excluded from
programming, Black children are significantly less likely to receive diversion and more likely to
be incarcerated than white youth.® They are also much more likely to be transferred to the adult
criminal justice system.” Understanding this history is essential in order to “fully understand the
entrenchment of racial and ethnic disparities in today's juvenile justice system"® and to develop
effective policies to right this historical wrong.

**For more on the history of the juvenile justice system’s treatment of children of color, see W. Hayward Burns
Institute’s “Adoration of the Question” (hitps:ftinyurl.comfyynxv/8v), and Youth First Initiative’s “Jim Crow
Juvenile Justice” (https:fftinyurl.comfy4Svg2dk).

1-4 James Bell & Laura John Ridolfi, Adoration of the Question: Reflections on the Failure to Reduce

Rucnul & Ethmc Dlspcnnes in the juvenrfe ]uslrce Syslem W, Havwooo BURNS InsT. (Dec. 2008), https:fiwww,

5 Calli M. Cain, Child Savers, in THe EncycLoPEDIA OF Juverile Deumguency anD Jusmice (2017).

6 Joshua Rovner, Policy Brief: Racral' Drspurltles in Youth Commitments and Arrests‘ THE SEN'rENcmG F'HOJEEr
(Apr. 1 2016) hitps:

7 Jeree M. Thomas & Mel Wilson, The Color of juvenile Transfer: Policy & Practice Recommendations,
NaT'L Ass’n oF Soc. Woakens (2017), https:fiwww.socialworkers.org/LinkClick.aspx?fileticket=30n7g-
nwomB3%3D&portalid=0.

8 Jomes Bell & Loura John Ridolfi, Adoration of the Question: Reflections on the Failure to Reduce Racial
& Erhnrc Drspanties in the Juveniie Jusnce Sysrem W. H.muooo Bunws INs‘r (Dec. 2008), https:iwww,
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Dramatic Reductions in
Placement

Lucas County, Chio transformed
their system by making changes

in policy and practice, including
expanding their continuum of
community-based services. Court-
led efforts significantly reduced
the use of juvenile detention, which
led to a significant decrease in
commitments to the state juvenile
prison system: from 300 in 19887 to
only 18 in 20182

In New York City in the mid-1990's,
3,800 youth per year were sent to
large facilities either operated by the
New York State Office of Children
and Family Services (OCFS) or by
private providers contracted by
OCFS.* By 2016, New York no longer
sent youth from its family court

to state operated prisons. Today,
around 100 youth from New York
City are placed outside of home,
and about a dozen are in a locked
facility.® In an overview of Close to
Home developed by the Columbia
University Justice Lab, the authors
explain that it “was not purely an
initiative that transferred custody
for youth from one jurisdiction to
another, but rather, a complete
reimagining of the City's youth
justice systern.™

1 Shaena M. Fazal, Sofely Home,

YAP (June 2014), hitp: i
Home% 20P fsafelyh pdf.

2 d

3 2018 Annual Report, Lucas
County |uvenile Court (2018), https:#
colucas.oh.us/DocumentCenter/

LCJCThidld=.

4 Marsha Weissman et al, Moving
Beyond Youth Prisons: Lessons from New
York City's Implementation of Close to
Home, Columbia Univ. Justice Lab (Feb.
2019), https:fjusticelob columbia.edu/
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PART Ill: APPROACHES TO REDUCING
YOUTH PLACEMENT

Recognizing the negative consequences of incarceration naturally
leads stakeholders to ask how to reduce incarceration and what

to do instead. Researchers and advocates have identified key
strategies for bringing about needed change, and although no state
or local jurisdiction has a “perfect” juvenile justice system, some
jurisdictions have reduced their placement rates to less than 5% of
their original population of youth in placement (see sidebar).

Avoiding the harms of placement starts well before and continues
after the disposition decision. Youth need access to prevention
services to help them avoid system involvement, as well as “off-
ramps” from the juvenile justice system before formal arrest,
during court processing and at disposition, and while on probation.
Effective strategies tried elsewhere include:

1. advancing equity;
2. limiting entry points to placement;

3. expanding the continuum of services, including diversion
programs;

4. ensuring accountability; and
5. relying on youth and family leadership.®®

The illustrations of how these approaches have shaped reform in
other jurisdictions can also help inform and guide reform efforts here
in Pennsylvania.

Placement rates, of course, are significantly influenced by all entry
points into the justice system; a young person who never enters
the system cannaot be placed by that system. Because this report
focuses primarily on young people who have already entered

the court system, we do not address the broad array of reforms

to policing that can further assist the state in minimizing justice
system placement.

A. Relying on Youth and Family Leadership

States that have successfully reduced their reliance on placement
have recognized the importance of engagement and leadership by
youth in the system and their families. According to a report by the
Youth First Initiative, “the work was dynamic and successful in large
part because young people and their families were not tokenized;
instead, their expertise took a central role in shaping the direction
and strategy of each campaign."® Lawyers collaborating on these
reforms have recognized that while they might have been inclined to
engage in “tinkering around the edges of reform,” parents reshaped
the conversation and highlighted the importance of closing
facilities.” Young people, too, recognized that when they shared
their experiences and perspectives, other stakeholders began to
realize the need for dramatic changes away from youth placement.®
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In one powerful example, attorneys worked to litigate against devastating abuses at Tallulah Youth
Prison in Louisiana, but all stakeholders recognize that the leadership of youth and families was the
driver behind the shift in goals from improving to closing the facility.** Similarly, youth organizing
played a key role in New York City Council's rejection of the Mayor's proposal for 200 detention beds.
After youth confronted Mayor Michael Bloomberg about his plans on camera and testified en mass
during City Council hearings, the Council pulled the $65 million from the budget and the detention
beds were not added.* Organizing by family members and communities was also critical to the
passage of legislation requiring the closure of two youth prisons in Wisconsin; their work continues
to focus the debate on more comprehensive transformation of the justice system.* And young people
were also vital to a set of reform bills passed into law in Washington State, including one that limited
detention for status offenders.®

There is a broader implication here as well—when youth and families play a role, policy reforms
themselves are stronger. At the system level, such engagement can facilitate greater policy
responsiveness to community needs and improve system effectiveness, accountability, and equity.®
At the individual level, authentic youth and family engagement promotes positive youth development,
engenders a sense of community and purpose, and supports a broad array of positive outcomes.®

B. Advancing Equity

Addressing disparities on the basis of race and ethnicity, LGBTQIA identity, and disability is vital
to successful reform efforts. Centering equity goals allows systems to strive for fair treatment and
supports dramatic reductions in incarceration.

The Haywood Burns Institute works closely with juvenile justice systems around the country to
address disparities on the basis of race and ethnicity. This work has led to significant reductions in
youth placement, including reducing African-American youth detentions for school fights by 43% in
Peaoria, llinois by piloting a restorative justice project and cutting the number of African-American
youth placed in secure detention in Baltimore, Maryland by nearly 50% by creating new policies
around youth who fail to appear for court.#

Centering race in the decarceration efforts in New York City “forced honest public conversations
about who we imprison in this country and why,” which ultimately led to success in the reforms.
While advocates are still working to address disparities in the city, they have dramatically reduced
the number of Black and Brown youth in the justice system.!®

To further support the goal of reducing racial disparities, all bodies that receive and manage funds
should make equity central to the work. To support this goal, jurisdictions can require racial impact
analyses prior to any new legislation or policy, as a number of states have now required by state
law.'** This approach can also be undertaken by administrative bodies, task forces, and other key
state stakeholders working toward reform. Similarly, all decision-making should appropriately
address equity goals. For example, recent work on risk assessment instruments underscores the
importance of carefully tracking and reviewing such tools to ensure that they reduce disparities;**
decisions by individuals should be similarly subject to review for bias and interventions when needed.

Eliminating fines and fees in the justice system may also enhance both racial and economic equity

in the system. Research has shown that fines and fees disparately impact Black and Brown youth
and, simultaneously, push these young people deeper into the system and their families deeper into
poverty.’® While it is too early to measure the impact on disparities, recent reforms in California and
Mevada to eliminate all administrative fees from juvenile court are likely to reduce both economic and
racial disparities in those states. ™

Explicit attention to disparities and bias on the basis of race and ethnicity, class, LGBTQIA identity, and
disability will also ensure that all other reforms—including limiting entry points, expanding the continuum
of services, and ensuring accountability—lead to more equitable reforms, as discussed below.,
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C. Limiting Entry Points

Limiting entry points to the justice system is a key reform in the effort to reduce placement rates. The
Juvenile Detention Alternative Initiative (JDAI), one of the most widely recognized of these reform
efforts, uses a set of core strategies to reduce entry into juvenile detention prior to a young person's
adjudicatory hearing. |DAI presumes that limiting the number of youth placed prior to adjudication
will also narrow the population of young people placed post-adjudication, ** and this thesis has
proven true, with more significant reductions in placement in JDAI sites than in other jurisdictions.}%®
The |DAI model, which has been used in Pennsylvania, relies on local and statewide collaborations.
By further embedding such reforms in statutes, rules, and regulations—for example, by limiting
detention only to older youth or to certain categories of offenses—states can further shore up

these successes.’’

Jurisdictions have also explicitly limited the criteria for post-adjudication placement. Some
jurisdictions, for example, have categorically prohibited placement for certain offenses as well
ascertain types of placements. Mississippi prohibits sending youth to placement when they are
adjudicated of a non-violent felony or fewer than three misdemeanors.'® California sets 12 years
old as the minimum age for prosecution in juvenile court, except in cases of murder or rape, and
emphasizes that youth under 12 should receive school, health, and community-based services '™
California law also makes clear that curfew violations cannot result in juvenile court jurisdiction and
that young people under juvenile court supervision for truancy cannot be placed in secure detention
or removed from their parents for any purpose other than education.'*®

Limiting entry to placement also requires identifying and addressing the drivers of such placement.
As described in Part |, in Pennsylvania, the majority of young people are confined for technical
violations of probation. Nationally, the population of youth in placement for technical violations is
also disproportionately Black and Brown youth, suggesting that this is an area in which reforms can
help address both placement rates and disparities.!** The National Council of Juvenile and Family
Court Judges' resclution encourages juvenile courts to ensure that detention or incarceration is never
used as a sanction for youth who fail to meet their probation goals.*** Transforming probation by
narrowing it to only serious offenders and focusing on supports rather than surveillance can further
support these goals.***

While state legislation can create sustainable and more uniform change, many of these reforms can
be launched at the local level and through practice changes. In Lucas County, Ohio, for example,
youth with misdemeanors are now either fully diverted from probation and court involvement or are
overseen by a special unit of case managers focused on misdemeanors.!'* After an assessment, these
youth are referred to community-based services including evidence-based family services, mentoring,
or pro-social activities.)** Although they may have to perform community service or pay restitution,
they do not have typical probation requirements like drug testing or regular meetings. Youth are

not “punished” or returned to court if they fail to complete their service plan,** although new felony
charges can lead to court involvement and formal probation.**” Similarly, the New York “Close to
Home" reforms limited out-of-home placements to youth who were both high-risk and had serious
felony charges by using risk assessment instruments and structured decision making to promote their
goal of limiting unnecessary institutional placement.!*®

D. Expanding the Continuum

Fiscal incentives and capturing and redirecting money from incarceration into community-based
services can play a key role in expanding the continuum of services available to respond to youth
in the home and community, promoting community-based services, and decreasing reliance

on incarceration. Recent legislative reform in Kansas, for example, created a Juvenile justice
Improvement Fund to directly capture costs savings related to decarceration and direct them into
community-based programs for youth, In the first year, over $12 million dollars has been invested
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in these community-based programs.**® Ancther strategy is to provide up-front funding to support
the cost of shifting from an institution- or placement-focused model to one that relies more heavily
on community-based services, as has been done in the California Youth Justice Reinvestment
Grant Program 12

To further enhance reforms, legislators can directly engage youth in how to spend the money saved
through reinvestment strategies. For example, Boston's "Youth Lead the Change” program, created
by the mayor's office in 2013, gave youth a direct say in developing parks, playgrounds, and art
spaces. Similarly, Seattle’s “Youth Voice, Youth Choice” program in 2015, allowed more than 3,000
youth to decide how to spend $700,000 from the city's budget. These reforms suggest possible new
approaches to engaging impacted individuals in budget decisions.*?*

A report by the National Council on Crime and Delinquency researched the impact of budget
incentives and budget realignment strategies, analyzing stakeholder responses to legislation enacted
in Alabama, California, lllinois, Michigan, New York, Chio, and Texas. The report concluded that
although these legislative and budgetary changes were widely viewed as improvements, during
implementation the approaches still fell short. Most notably, although the overall state budget might
benefit from reduced spending on youth incarceration, not enough of the savings made it back to the
youth and communities who needed them to address the underlying issues that often led to justice
system involvement. 22 As discussed in our recommendations below, Pennsylvania should take steps
to ensure that savings from reduced out-of-home placements are captured specifically to develop
and expand youth services in the community.'#

The continuum of services can also be expanded through state or local practice changes. Lucas
County, Ohio's success in dramatically reducing incarceration is due in large part to the development
of an assessment center and related services “so that young people who didn't need to be detained
or committed could get the services they needed without being removed from their homes."'** The
assessment center, which is staffed primarily by social workers (and not correctional officers), is part
of a larger shift from a punitive to a more rehabilitative approach.’*® Other steps Lucas County took
to reduce out-of-home placements and ensure that youth and families could have their needs met

in the community included: engaging in staff and community training, expanding diversion options,
offering mentors through Youth Advocate Programs (see below), and supporting the provision of
family novigators.

Similarly, New York put significant effort into ensuring an array of services to help reduce reliance on
out-of-home placement. Even before the Close to Home initiative began, New York, like Pennsylvania,
had seen significant drops in placement rates and had worked to expand the available services to
meet the needs of young people in their homes and communities.** Despite significant reductions in
out-of-home placements, “gaps” in services still led to youth who posed no significant public safety
risks being placed out-of-home.!*” Before Close to Home, New York had implemented programs

that primarily provided family therapy, including the use of evidence-based interventions like Multi-
Systemic Therapy and Functional Family Therapy.!?® Although "all stakeholders acknowledged that
these programs and services are needed, there was a desire to create a more diverse continuum that
included a broader and tailored spectrum of approaches."1#®

Population forecasting was key to identifying those gaps. It was particularly valuable in identifying
young people who did not pose a significant risk to public safety but who nonetheless couldn’t
receive community-based services because they "did not meet the program eligibility criteria, had a
different set of needs than the family therapy and evidence-based models available... or lacked viable
family resources that could support them.” **® Population forecasting also made clear the high rates
of placement for youth who viclated terms of probation. “Ultimately, these presentations of data not
only helped answer specific questions, but also enabled stakeholders to have deeper conversations
about how they envisioned serving youth in the system.”** Other research has confirmed that
identifying needs and gaps within the context of the continuum of services is key to decarceration
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efforts.’** The new continuum established in New York included an intervention that focused on
advocacy and mentoring, programming that uses a “life coaching model” and supports youth in
transitioning to adulthood, and an education-focused intervention focused on youth who have not
succeeded in school previously.**

While the crux of the changes in New York focused on the array of community-based services,

the model also shifted the understanding of what placement should look like for those few young
people placed outside the home.** The remaining placements are much smaller and more homelike
environments than what young people previously experienced. “[Non-Secure placement (NSP)]
facilities are small and home-like, while [Limited Secure placement (LSP)] facilities tend to look

and feel more like group homes.” For non-secure placements, bed capacity ranges from six to 13,
and limited secure placement bed capacity ranges from six to 18.* These placements also have
significantly better youth-to-staff ratios (3:1 for LSP and 6:1 for NSP).2* Similarly, limiting length of
stay for young people who are placed can be a vital component of reforms.!*

Although recidivism data is not yet available for Close to Home, data suggests that Close to Home
has been highly successful on measures beyond placement reduction. Arrest rates in New York City
dropped 52% between 2012 and 2016 (compared to 41% statewide); 91% of youth involved in Close
to Home passed their school courses; and 82% of Close to Home youth went to live with a parent or
other family member or guardian.***

All of these practice and policy changes preceded the passage of the federal Family First Act and the
maore recent re-authorization of ||DPA, As described above, these federal laws will provide additional
opportunities for reform as well as additional sources or funding for community-based services.
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COMMUNITY INTERVENTIONS FOR HIGH-NEEDS YOUTH

Although decision-makers increasingly recognize the importance of community-based services,
stakeholders tend to assume that high-risk/high-needs youth cannot be safely served without
placement. In truth, many programs around the country are successfully serving these youth in
their own homes and communities with strong results:

Credible Messengers is a program where “men and women who were themselves justice-involved
are hired to engage young people on their own terms in structured and intentional relationships."
These paid mentors, facilitating small peer-based groups, are able to reach “some of the most
hard to engage youth,” because their own shared past experiences allow them to become trusted
role models and supporters.? Credible Messenger programs have been credited with reducing
arrest rates for youth and improving positive life outcomes for participants. The program is also

an important model for improving public sofety in ways that channel resources into underserved
communities, rather than pulling youth out of them.?

Youth Advocate Programs (YAFP), which was founded in Pennsylvania, now serves youth in 28
states and Washington D.C. through intensive non-residential services anchored by advocates
(paid mentors) recruited because they are from and have deep connections to the communities they
serve. YAP specializes in succeeding with youth who might otherwise be considered “too difficult”
to serve outside of institutions. Researchers from John Jay College have found that YAP involvement
was associated with significant drops in secure placements: 49% for youth charged with felonies
and 62% for youth with misdemeanor charges.* Shaena Fazal, YAP's Chief of Public Policy and
Advocacy, says that what allows YAP, and other programs working with youth with intensive
needs, to be successful include: providing highly individualized and flexible services to each young
person, engaging families in services, and maintaining a no reject/no eject policy.® For a discussion
of the other elements that are essential for programs serving youth with complex needs in their
own homes and communities, see YAP's 2015 publication Sofely Home.® Fazal also points out that
having a comprehensive service array is essential—YAP believes that when communities have
adequate resources, often as a result of redirecting funds away from incarceration, “anything that
can be done in an institution can be done in a community, only better."” YAP services are available
in some Pennsylvania counties but could be expanded to reach more youth throughout the state.

Community Passageways, a Seattle nonprofit, serves youth charged with felonies and lesser
offenses through a diversion program, often referred by prosecutors who have developed faith

in the program after seeing its successes.? Community Passageways' model includes community
ambassadors who “work with youth and their families to determine what their needs and interests
are, and then help the whole family to get back on the right track, so that the youth can live in an
environment that will allow him or her to succeed.™

1-3 Ruben Austria & Julie Petersun CredeIe Messenger Mentoring For Justace Involved Youth, THE PINKERTON
Founpamon Uan 2017). h 20

4 Doug Evans & Sheyla Delgago, YAP Helps to Keep Youth Out of Secure Facilities, ReseancH anD EvaLuamon
CenTER AT JoHn Jav ColLese (June 1, 2014), https:fiohnjayrec.nyc/2014/06/0 1/vapfacts20143/

5 Ariana Brill, Bringing Youth Safely Home: Why It Is Better To Serve Youth In Their Communities Than In
Institutions, Juvenie Law CenTer (Aug. 6, 2018}, hitps:/jlc.orginews/bringing-youth-safely-home-why-it-better-
serve-youth-their-communities-institutions,

&6-7 Shuenu M. Fazal, Safely Home, YoutH Aovocate F’ROGWS Puucv & AD\"DCACY CenTen Uune 2014), hitpulf

B8-9 Lisa Pilnik, & Marcy Mistrett, If Not the Adult System Then Where? Alternatives to Adult Incarceration for
Youth Certified as Adults, Campaian For Yout Justice (2019), httpu/www.campaignforyouthjustice.orgfimages/
ALT INCARCERATION _FINAL. pdf,
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E. Ensuring System Accountability

To ensure that reforms meet key goals around decarceration, equity, and youth participation, they
must include accountability measures. This includes collecting data, gathering input from impacted
individuals and other stakeholders, ensuring oversight, and making needed adjustments.

A number of reforms supported by The Pew Charitable Trusts ("Pew") provide examples of this
approach. For example, in 2017, Utah enacted comprehensive juvenile justice reform legislation
designed to reduce out-of-home placements, address racial disparities, and expand use of pre-court
diversion and evidence-based practices.’ In a research brief describing the reforms, Pew explains
that after passage of the initial legislation, “Juvenile Justice Oversight Committee members helping
with implementation of the law reached out to stakeholders to explain the changes and gather
input."**? As a result of the feedback from over 500 individuals, additional legislation was enacted

in 2018 that “clarified some aspects of the 2017 reform law and made minor substantive changes
to others."*#!

In Kansas, juvenile justice reforms enacted in 2016 included expanded data collection and sharing
requirements and the creation of a statewide committee that meets at least quarterly.*** The body's
charge is “to oversee implementation of the reforms and continue reviewing the system to uncover
other areas in need of improvement,” including the responsibility to “create and review performance
measures to gauge policy outcomes, calculate and recommend investment of savings from
incarceration reductions, and study new areas for additional policy reform."* Data collection and ar
oversight body was also a key to reforms enacted in Kentucky, also with Pew's support. The state
oversight body continues to use data to evaluate how their reforms and the juvenile justice system
are working and what adjustments may be needed.**

Data should also assess progress toward race equity goals. For example, although Close to Home
reforms dramatically reduced placement in New York City, racial disparities also increased in the
years following Close to Home's implementation, For that reason, stakeholders who were essential
to those reforms urge other jurisdictions to create an overarching set of measures to track progress
toward achieving the reform vision; collect data to capture and report all outcomes by race,
gender, LGBTQIA and other characteristics; develop specific strategies to reduce disproportionate
confinement of youth of color; and to report data publicly to promote accountability. 2+
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PART IV: RECOMMENDATIONS

The recommendations in this section reflect our analysis of effective reforms in other jurisdictions
{as set forth in Part 11}, input from key stakeholders on where these reforms have fallen short, and
insights from young people with experience in the system. The most successful reform efforts have:

1. addressed inequity;

2. limited entry points into the system;
3. expanded the continuum of services;
4. improved system accountability, and
5. relied on youth and family leadership.

Pennsylvania can take steps in each of these areas to transform and design a juvenile justice system
that serves and meets the needs of our children, families, and communities. These recommendations
are targeted ot state-level reforms with roles for all three governmental branches.

SUCCESSFULLY REDUCING YOUTH INCARCERATION: LESSONS FROM OTHER JURISDICTIONS

From 2012-2013 the National Council on Crime and Delinquency asked stakeholders in
jurisdictions that had successfully reduced youth incarceration about their experiences. The
recommendations they developed based on that research included many of the same strategies
suggested (and illustrated by examples) in this report:

» Take legislative action to redirect funding from facilities to communities.

+ Reduce overall out-of-home placements, develop local options, and reduce lengths of stay for
those youth who do need to be in an out-of-home setting.

» Improve juvenile supervision to reduce unnecessary oversight and overly harsh responses to
violations.

 Better engage impacted youth and family members, including (but not exclusively) through
advisory groups; improve relationships between youth and families, community providers, and
juvenile probation staff.

« Dig deeper and work more intentionally on eliminating racial and ethnic disparities in juvenile
placements and secure custody.

Antoinette Davis, Angela Irvine, & Jason Ziedenberg, Stakeholders’ Views on the Movement to Reduce Youth
Incarceration, Nat'l Council on Crime & Delinquency (Apr. 2014), httpo/www.nccdglobal fsitesidefault/files/

A. Address Inequity

Despite progress in lowering arrest rates and juvenile incarceration, Pennsylvania's record on reducing
racial disparities is poor, with our disparities among the worst in the country. Admittedly, no state has
yet successfully eliminated racial disparities in their justice system. Our youth reviewers particularly
highlighted the importance of representation of Black and Brown staff in the juvenile justice system
workforce and as participants in committees addressing these issues. Many of these recommendations
reflect or expand upon those set forth in the Juvenile Justice and Delinquency Prevention Subcommittee's
2019 Plan to the Governor, with citations to that plan where relevant. In addition, throughout all of our
recommendations, we highlight specific steps that should be taken to address disparities in placement
for LGBTQIA youth, youth with disabilities, and youth with prior experience in the child welfare system.
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Recommendations:

» Racial Impact Assessments: Before enacting any legislation or policy reform, Pennsylvania stakeholders
should require a racial impact assessment on the likely impact on communities of color. The state should
commit to passing only those reforms that will improve outcomes and reduce disparities.

* Race Equity Task Force: Pennsylvania should create and support a race equity taskforce
to research disparities and identify solutions. The taskforce should include representatives
of entities such as |JDPC and its DMC Subcommittee, the Pennsylvania Commission on
Sentencing, the Commissions on African-American and Latinx Affairs, along with individuals
with lived experience. The task force itself should be racially diverse. The state should charge
the task force with the responsibility to respond to state-level policy and practice proposals. '+

» Increase Workforce Diversity: Pennsylvania should enact policies and practices that expand
diversity and inclusion in recruitment, funding, hiring, prometion, and retention to establish state
and county juvenile justice workforces with diversity of race, ethnicity, sexual orientation, gender
identity, disability, and system experience. The workforce should also increasingly be from the
communities they serve !4

+ Consider equity issues at every decision point in system reform: As described below, the state
should integrate equity goals in limiting the entry point, establishing a continuum of care, and
ensuring accountability.

B. Limit Entry Points to Placement

1. Impose Statutory Limits on Detention and Commitment

Pennsylvania has made strides in reducing detention and placement in recent years. To truly tackle this issue, the
legislature must update the Juvenile Act to circumscribe permissible justifications for detention or placement.
For example, current law permits detention when the young person has no parent or guardian to provide
care; this may suggest a need for child welfare intervention but is not a permissible purpose of detention.
Similarly, while current law requires judges to state that an out-of-home placement is the "least restrictive
placement,” it does not provide sufficient guidance as to circumstances that do not warrant placement.

Recommendations:

» Prohibit detention absent specific judicial findings: The legislature should amend 42 Pa. C.S.
§ 6325 to prohibit detention unless there is a finding on the record that the youth is likely to fail
to appear as evidenced by prior failures to appear in court or to commit a new violent offense
prior to adjudication. The provisions permitting detention in cases of property offenses or
when a child does not have a “parent, guardian, or custodian or other person able to provide
supervision and care for him and return him to the court when required” should be repealed.

 Limit commitment and detention in specified circumstances: Pennsylvania should pass
legislation limiting the circumstances under which youth can be held in secure detention or
placed in an institution or facility at disposition or disposition review. This legislation should
include limits on detention and placement for:

« Youth age 14 and under;

« Youth charged with a status offense, technical probation violation, misdemeanor,
nonviolent offense, or non-payment of fines, fees or restitution;

 Youth who are low-risk according to a risk instrument validated and reviewed to ensure
that it is reducing placement and diparities; and

= Youth who are pregnant or who have given birth in the past 6 months.

Trar g Justice: F 's Young People Safely Home from Juvenile justice Placements



262

2. Improve Disposition Decisions

Many young people who do not fall within the proposed statutory exclusions above could have their
needs met in the community. As one of the only states left nationwide that relies exclusively on local,
county funding for indigent defense services, Pennsylvania reinforces justice by geography and fails
to provide effective representation to all youth. Moreover, given the significant racial disparities in
placement, focused attention should be given to reducing bias in decision-making.

Recommendations:

+ Ensure high quality representation for youth in juvenile court proceedings: Pennsylvania should
elevate the quality of defense representation by establishing a state-based funding stream for
juvenile defense!*® by creating a state-level oversight mechanism to ensure adherence to state
and national standards of juvenile representation, and by ensuring that compensation rates are
adequate to support zealous advocacy supported by full investigation and social work support.

» Address bias in decision-making: Pennsylvania should proactively work to address bias in
decision-making, including developing and implementing training for all persons working in any
aspect of the juvenile justice system on: implicit bias, racial and ethnic disparities, de-escalation,
diversion of youth from the system, immigration and juvenile justice, and strategies for community
engagement.* The Juvenile Court Judges' Commission and the Council of Chief Juvenile Probation
Officers should develop specific debiasing techniques for judges and probation. In addition, to the
extent that decision-makers rely on risk assessment instruments, they should be reviewed and
used only if they are limiting placement and reducing disparities. (See text box.)

» Transform probation: The state should establish through legislative, policy, or practice change
that probation is only imposed for youth who pose a significant risk for serious recffending; all
other cases should be diverted without ongoing court supervision, When probation is imposed,
legislation or court rules should clarify that any youth should have a combined limit of only three
probation and court terms, combined. The state must provide sufficient resources and training
so that probation departments can shift to intensive and supportive services for youth.

ASSESSING RISK ASSESSMENTS

While risk assessment instruments can sometimes be used to reduce placement, recent research
suggests that such instruments also run the risk of reinforcing disparities. For that reason, such
instruments should be reviewed carefully and used only to the extent that they reduce placement,
disparities in the system, and reliance on placement.

For more information on risk assessments, see Transforming Juvenile Probation: A Vision for Getting it Right,
by The Annie E. Caosey Foundation, 3 ing-j ile- i

3. Eliminate Placements Due to Poverty

The Juvenile Act permits the imposition of fines, costs and restitution. Failure to pay such costs can
lead to further system invelvement and ultimately to detention or incarceration, and can deepen
poverty, increase racial disparities, and increase recidivism rates. Administrative costs, in particular,
do not have a penological justification. Moreover, while restitution serves an important goal of making
the victim whole, neither the victim nor the young person benefits when the amount imposed is more
than a young person can pay and the failure to pay results in further system involvement.'*

Recommendations:

« Prohibit the imposition of administrative court fees and fines on youth and families: The
legislature should repeal all laws that impose the cost of the administration of the justice system
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on youth or their families, including costs of confinement or treatment, court costs, and diversion
costs. The legislature should also repeal the imposition of fines on youth and ensure that any
alternatives to fines do not involve juvenile placement.*s

Limit the impesition of restitution to specified situations: Legislation should establish that
restitution should never be imposed on parents; should never be imposed on a young person
jointly and severally with co-defendants; should be imposed only upon proof of actual costs to
the victim; and should be imposed only for an amount that the young person can reasonably
pay while under juvenile court supervision.

Support restitution alternatives: The state should make funding available for restorative justice
programs, for funds to compensate victims of juvenile offenses, and for programs that assist
young people to pay off restitution without deepening their involvernent in the justice system and
without interfering with the youth's education. Judges should be authorized to direct payments
from these funds to be made to victims when youth participate in positive activities such as
school, after-school programs, and job training. Youth participation in pregramming tied to
repayment and the related debt should always be time-limited and developmentally appropriate.

 Prohibit deeper system involvement for failure to pay: The legislature should enact a law
ensuring that failure to pay fines, fees, or restitution does not lead to more severe juvenile
justice involvement, such as automatic probation revocation or incarceration; and under no
circumstances should the youth's failure to pay convert to a civil judgment.

Address high rates of referrals from district magisterial and municipal court judges for
nonpayment of fines: Alternatives to fines should be created for district magisterial and
municipal court judges to impose on youth. Such alternatives should be time-limited, such as
one-day volunteer opportunities or credits awarded for school or after-school participation, and
should take the place of referrals to juvenile court.

C. Expand the Continuum of Services

For Pennsylvania to successfully reduce relionce on juvenile justice placements, the state must ensure that
it has a full continuum of community-based services available to meet the needs of youth and families, This
continuum must be tailored to the specific needs of the youth involved in or at risk of entering the justice
system, and it must include services for youth with high-needs who are charged with serious offenses.

MINIMIZING CONTACT WITH THE ADULT CRIMINAL JUSTICE SYSTEM

The juvenile justice system can hold youth who commit even the most serious offenses
accountable for their conduct. In contrast, the adult system exposes youth to harm and interferes
with their positive development. To the greatest extent possible, youth under age 18 are should be
prosecuted in the juvenile justice system; youth who are tried as adults should be protected from
the potential harms and most extreme sentencing consequences of that system. We therefore
recommend that Pennsylvania:

+ Pass legislation requiring all youth charged or convicted as adults to be served in the community
or held in juvenile facilities, which would bring Pennsyhvania into compliance with the |JDPA.

» Pass legislation to repeal Act 33, eliminating mandatory charging of certain children as adults,
so that children are presumed to be children, and judges maintain discretion over whether
children should be processed through the adult criminal justice system.

» Pass legislation to amend Section 704.1 of the Public Welfare Code to ensure counties can
receive reimbursement for youth charged or convicted as adults who are held in juvenile facilities,
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1. Assess Services and Service Needs

To ensure that they have the continuum of services needed,
Pennsylvania counties should assess both their service needs and
the services currently available, so that gaps can be identified
and filled. The state can support this effort by coordinating

data collection processes and enlisting assistance from state
agencies (in addition to DHS) in conducting a service inventory.
The recommended assessments below should not be viewed

as prerequisites to other system reforms. However, they can

be undertaken alongside other changes, such as the proposed
legislative exclusions above, to assist in building the continuum at
the same time as the state limits entry points.

Recommendations:

» Conduct a comprehensive needs assessment: The state
should coordinate with county agencies to collect and analyze
available data on the needs of the youth currently in juvenile
justice placements, including their education needs, any
mental health or other diagnoses, any prior child welfare
involvement, prior contact with the juvenile justice system, and
placement history through either system (or the behavioral
health system).

+ Conduct a cross-systems service inventory: State agencies,
including OCYF, OMAP, ODF, and OMHSAS, and PDE,
should jointly conduct an inventory of community- and
family-based services that are or could be available to serve
youth in the justice system and their families. This inventory
should include available kinship care supports and family
foster care resources, including specialized settings such as
Medical Foster Care; mental health services, substance abuse
treatment, and other services funded through Medicaid;
and workforce development programs and pre-employment
transition services through WIOA. The inventory should also
identify services not currently available and strategies for
filling those gaps, such as funding through the Family First
Services Act.

2. Redirect Resources to Meeded
Community-Based Services

Pennsylvania should shift its funding structures to support and
incentivize community-based services and to recapture funding
saved on reducing incarceration for these goals. As discussed
above, other states have succeeded with reinvestment strategies,
including Reclaim Ohio, Redeploy lllinois, and California's
realignment strategy. This reinvestment of resources is essential not
only to ensure the availability of necessary services statewide, but
also so that current providers can shift their services and business
models toward a community-based approach with adequate
resources to provide fair wages and support to front-line stoff and
administrators. Pennsylvania is also well-positioned to build its

Problems with
Electronic Monitoring

Electronic GPS monitoring is
increasingly being used by
juvenile justice systems to
manitor youth and enforce
conditions of probation. As

Media |ustice has explained, "The
prison rate is dropping but the
use of electronic monitoring is
growing. Electronic Monitoring
threatens to become a form of
technological mass incarceration,
shifting the site and costs of
imprisonment from state facilities
to vulnerable communities and
households.” Research has
shown that electronic monitoring
disproportionately impacts Black
youth and has a stigmatizing
effect that can exacerbate
mental health problems, damage
family dynamics, and drive
families deeper into poverty
when they have to foot the bill
for repairs and other expenses.
We therefore recommend that
the state limit use of electronic
monitoring to situations where
no other intervention (other than
placement) could ensure public
safety, and require that it only be
used in combination with other
services and that data be tracked
to ensure that it is used equitably
along lines of race and class. For
additional information on this
issue, see https:/mediajustice org/
gﬁl‘dﬁﬁ l§§£-
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continuum of care by claiming federal IV-E dollars for community services, as the state already has a
shared case management structure in place to facilitate 1V-E eligibility.

Recommendations:

« Further incentivize community-based services: Current state law uses a sliding reimbursement
scale designed to encourage counties to invest in community-based services. The statute could
go further by limiting payment to larger, more secure, and farther from home placements.'*

Modify the Needs-Based Plan and Budget guidelines to incentivize counties to reduce out-of-
home placement through diversion, prevention, and community-based services: Pennsylvania
DHS, through its Needs Based Budget and Planning guidelines, should provide incentives—in
addition to reimbursement—to counties that reduce out-of-home placement through diversion,
prevention and community-based services.'™ The budget should also increase funding for
special grants, reimbursed ot 85-95% depending on the program area, for effective community-
based programs that decrease reliance on placement.!*

Provide transition funding to counties that demonstrate a plan for relying less on
institutional care and more on community-based services: Pennsylvania, through DHS,

PCCD, or other agencies, should make multi-year transition funding available to counties that
demonstrate a plan for relying less on institutional care and more on community-based services
to assist them with the costs of converting from institution-based systems to community-based
systems.!%®

» Share savings with counties so they can reinvest those dollars in diversion, prevention, and
community-based programs: The state should share savings from the reduction in reliance
on placement with counties. Counties should be authorized to take savings and reinvest them
in diversion and prevention services that then become a routine part of future needs-based
budgets.

Expand funding for family- and community-based alternatives using federal child welfare
funding: Particularly ofter the passage of the Family First Prevention Services Act ("Family First
Act"), there are many ways Pennsylvania could use federal funding through Title IV-E of the
Social Security Act* to strengthen the continuum of care and expand services for youth in the
justice system. In particular, the state should:

+ Encourage counties to claim Title IV-E dollars for family- and community-based
options for eligible youth adjudicated delinquent: Title [V-E funds can be used for
placement and administrative costs if the child is deemed “eligible” and the placement
setting is reimbursable. Reimbursable placement settings include many family- and
community-based options, including family foster care and community-based small
group settings, that could serve as delinquent placements (particularly given that the
Juvenile Act permits the full array of dependent services as delinquent dispositions).
The state should encourage counties to claim Title IV-E money for eligible youth in the
juvenile justice system, taking steps to ensure this does not lead to unnecessary child
welfare involvement or oversight.

+ Make prevention, independent living, and other child welfare services available to
youth in the juvenile justice system: With the Family First Act's extension of Title IV-E
funding for prevention services, Pennsylvanio could make these services available to
youth in the justice system by including such youth in the state’s definition of “candidate
for foster care.” Additionally, current DHS policy permits counties to provide independent
living services to youth in the juvenile justice system, and the state could expand
availability of these services to justice-involved youth by making that a requirement,
rather than an option. Youth for whom the county is able to claim IV-E reimbursement
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may also be entitled to additional child welfare services, including transition planning
services, which could help support them in their communities.

* Respond to the group care limitations in the Family First Act by investing in family-
and community-based supports and placement options: As Pennsylvania adjusts
its child welfare service array to respond to the Family First Act's limits on funding
for group care, it should do so by identifying ways to expand and strengthen family-
based settings, which remain reimbursable under Title IV-E, for example by revising
and expanding its Medical Foster Care program; strengthening respite programs and
other supports available to kinship and other resource parents caring for youth with
behavioral health conditions; and financing and supporting recruitment and training for
foster parents specializing in older youth.

« Support providers in converting models away from residential placement: The state
should assist provider associations as well as individual providers through funding, training
opportunities, and guidance in the work to convert existing business models away from
residential placement and toward community-based services. The state should be attentive to
ensuring that providers offer sufficient wages, benefits, and other support to recruit, train, and
retain frontline staff.

« Ensure a wide array of culturally responsive programming: In all efforts to expand the array
of services, Pennsylvania should ensure that such services are culturally responsive and that
services exist within a youth's own community/neighborhood.** The array of services must meet
the needs of youth with disabilities, LGBTQIA youth, youth adjudicated dependent, girls, and
pregnant and parenting youth. The state should increase support for grassroots organizations
providing community-based services to these youth.

» Allow youth to continue services without ongoing court involvement: Services should not be
contingent upon continued court involvement. When a young person is receiving an effective
service through a diversion or other program, they should be able to continue voluntarily
accessing that service without continued court involvement if the need for oversight has ceased.

D. Ensure System Accountability

The Juvenile Court Judges Commission tracks and makes public a significant amount of data
regarding youth in the justice system, reasons for adjudication, case disposition, and reliance

on detention and placement. The data also highlights demographic information that provides
information to stakeholders about inequities as well as progress toward a more just system. This
gives Pennsylvania a strong starting point in the goal of creating a transparent system in which
youth, family members, and all stakeholders can easily track data and in which all stakeholders

are held accountable for shared goals of reducing placement, reducing disparities, and improving
outcomes. Pennsylvania should build on this system to ensure that the system tracks and shares data
about LGBTQIA youth, youth with dependency system involvement, and youth with disabilities. The
state should also develop additional oversight and response systems.

Recommendations:

+ Collect and report on more comprehensive demographic data: Pennsylvania, and in particular
JCJC. should enhance its data collection to include information about youth with prior or
concurrent child welfare experience, youth with disabilities including but not limited to youth
with IEPs, and youth who are LGBTQIA. Reports should be made public on placement rates and
length of stay for all demographic groups.

« Collect data on disposition decision-making: Pennsylvania's Juvenile Case Management
System should collect and report on county disposition, disposition review, and probation
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revocation hearings so that the reasons for placement are transparent and included in JCJC's
annual report.

» Collect data from youth in the system and their families: Data should also be collected directly
from youth in the system and their family members to track experiences, identify problems, and
ensure accountability, This information should be de-identified and then shared with oversight
bodies, relevant task forces, and the public.

» Establish oversight committee: The executive branch or the legislature should establish an
oversight committee to monitor reforms and to review the system to uncover other areas in
need of improvement. The oversight committee should include significant membership of youth
in the system (or young adults previously in the system) and their family members, in accord
with our recommendations on youth and family leadership. The oversight committee should
also release a report based on the annual JCJC data and stakeholder input highlighting trends,
problems, and suggested responses.

E. Rely on Youth and Family Leadership

Authentic community engagement recognizes that young people with lived experience and their
family members are experts in the justice system whose experience and insights are essential to
reform. It also establishes processes to work in partnership with them in efforts to improve and
transform the juvenile system. Such engagement has achieved greater policy responsiveness to
community needs, improved system effectiveness, and better accountability and equity.**® At the
individual level, authentic youth and family engagement promotes positive youth development,
engenders a sense of community and purpose, and promotes prosocial behaviors, '

Recommendations:

# Establish o statewide youth and family advisory group and support county-level advisory
groups: Pennsylvania should create a state-level commission or advisory board that will
advise on the juvenile justice reform and implementation. Members should help design both the
process for their involvement and the strategies to improve transparency and communication
with families around the state. Members should also provide substantive input into all state level
juvenile justice reforms. The board membership should consist of youth and young adults with
system involvement and their families.

« Ensure significant youth and family participation in all stakeholder groups and task forces:
Any reform councils, state advisory groups, or other task forces working on justice reform should
include significant participation by youth in the system or young adults with previous system
experience and their family members. Asking a single individual to fill this role is insufficient.
Youth and families should have the opportunity to participate with peers who can support their
full involvement.

» Fully support youth and family participation: Stipends and travel costs should be available
for any youth or family member participating in justice reform efforts, unless that individual
is separately compensated for this work through their employment in another agency or
organization. Childcare should also be provided to support meeting attendance. Supports
should also be put in place to ensure that youth participants have necessary preparation to
participate fully. In addition, the format of the discussion should be designed to maximize input
and discussion from individuals with varying backgrounds and experiences.

« Implement participatory budgeting: Engage youth and family members in participatory
budgeting processes in which directly impacted individuals help to guide juvenile justice
investment decisions.
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YOUTH SAFETY REMAINS PARAMOUNT

Although the best way to ensure the safety of young people at risk of harm in juvenile justice
placements is to bring them back to their families and communities, we and the young people
we work with recognize the urgency and necessity of also taking steps to protect youth who are
currently in placerment. While any young people remain in facilities, the state must take utmost
care to prevent harm and ensure safety. Therefore, we offer the following recommendations for
ensuring the safety of youth in facilities:

» Pass legislation and/or amend state regulations to tighten the limits on harmful practices in
facilities, including eliminating seclusion and exclusion, prohibiting strip searches except when
based on probable cause, and strictly limiting manual restraints.

+ Develop and require facilities to adopt an effective, youth-friendly grievance procedure that
provides meaningful relief when abuses occur; engage youth in ensuring the process is user-
friendly.

» Encourage counties to conduct standardized exit interviews of all youth after discharge from
placement.

« Track and make accessible public information about problems in facilities, including incident
reports and licensing violations.

+ Require installation of video cameras in facility common areas and regular review of footage by
both facility management and county or state oversight agencies.

= Shift away from reliance on large institutions, and encourage counties to contract with small
{under 12 beds), high-quality facilities that offer individualized services and community access,

» Cease reimbursement for services provided in for-profit institutional placements.

CONCLUSION

Youth in Juveniles for Justice's Broken Bridges report made clear why we need to transform
our system:

All young people deserve the opportunity to grow up in safe environments that promote
development. Going to placement, even for a short time, is an interruption to young people's
ability to grow within their own community. It interrupts their family life, education, and
development. Being in placement often changes young people in a way that isn't rehabilitative
even though one of the primary goals of the juvenile justice system is to rehabilitate youth.

We believe children should have and deserve opportunities to stay in or close to their
communities, or if they are in the juvenile justice system, that it is supportive, safe and
rehabilitative. We must accomplish these goals to ensure children are given a second chance.

Their words are grounded in research which clearly shows that youth do better in their homes and
communities. Research also shows that by collaborating with youth and families, centering equity in
the search for solutions, and shifting funding from placement to investment in communities, we can
create a system that supports rather than harms our children. It's time for Pennsylvania stakeholders
to join together to make this vision a reality.
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APPENDIX: AGGREGATE DATA - SNAPSHOT OF YOUTH IN DELINQUENT
PLACEMENT ON JULY 12, 2019
(DEFENDER ASSOCIATION OF PHILADELPHIA CLIENTS)

TABLE 1: RACE OF DEFENDER YOUTH CLIENTS

Black 102

élackaatinx 3

Latinx 4

Multi-Racial 3

White 1 .
White/Latinx 9

Grand Total 122

TABLE 2: GENDER OF DEFENDER YOUTH CLIENTS IN PLACEMENT

Female 8
Male 114
Grand Total 122

TABLE 3: AGE OF DEFENDER CLIENTS IN PLACEMENT

AGE NUMBER OF YOUTH

14 2

15 14

16 26

17 36

18 31

19 5

20 8 )

Grand Total 122
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TABLE 4: DEFENDER CLIENTS WITH DEPENDENCY HISTORY

DEPENDENCY HISTORY NUMBER OF YOUTH

No 71
Yes 51
Grand Total 122

TABLE 5: NUMBER OF PRIOR DELINQUENCY PLACEMENTS

NO. OF PRIOR DELINQUENCY PLACEMENTS NUMBER OF YOUTH

0 25
1 27
2 8

3 11
4 1

5 1

0 (DF)) 21
1 (DF)) 10
2 (DF)) 8

3 (DF)) 6

4 (DF))

5 (DF)) 2
Grand Total 122

TABLE 6: REASON FOR PLACEMENT AT CURRENT DELINQUENCY
PLACEMENT - DEFENDER CLIENTS

REASON FOR PLACEMENT NUMBER OF YOUTH

Adjudication 12
Adjudication (DFJ) 31
Technical 45
Technical (DFJ) 10
Transfer-AWOL 7
Transfer-AWOL (DFJ) 3
+ransfer—Negative Discharge 9
Transfer-Negative Discharge (DFJ) 5
Grand Total 122
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TABLE 7: HIGHEST GRADE OF CHARGE FOR ADJUDICATION OF
DELINQUENCY - DEFENDER CLIENTS

HIGHEST GRADE NUMBER OF YOUTH

M3 1

M2 8

M1 15

M1 (DF) 6 :
M (ungraded) T )
F3 13

F3 (DF)) 4

F2 15 .
F2 (DF))

1o 4

F1 (DF)) 26 .
F {ungraded) 10

F (ungraded) (DFJ) 5

Grand Total 122

TABLE 8: NUMBER OF MONTHS IN PLACEMENT - DEFENDER CLIENTS

MONTHS IN PLACEMENT NUMBER OF YOUTH

0 1
1 12
2 7
3 11
4 3
5

6

7 10
8 3
9 2
10 5
11 3
17 1

{continued on next page)
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TABLE 8 CONTINUED: NUMBER OF MONTHS IN PLACEMENT -
DEFENDER CLIENTS

MONTHS IN PLACEMENT NUMBER OF YOUTH

0 (DF)) 1
1 (DF))

2 (OF))

3 (DF))

4 (DF))

5 (DF))

6 (DFJ)

7 (OF))

8 (DFJ)

9 (DF))

10 (DF))

11 (DFJ)

13 (DF))

14 (DF))
Grand Total

oy
o
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TABLE 9: DEFENDER CLIENTS IN PLACEMENT WITH DISABILITIES OR
MENTAL HEALTH DIAGNOSES

DISABILITY OR MENTAL HEALTH DIAGNOSIS NUMBER OF YOUTH

Unknown 46
Yes 76
Grand Total 122

TABLE 10: DEFENDER CLIENTS IN PLACEMENT WITH IEPS

IEP NUMBER OF YOUTH

Unknown 60
Yes 62
Grand Total 122
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The Guardian
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detention-race-marshall-project

Racial inequality in US youth detention wider than ever, experts
say

Eli Hager for The Marshall Project

Mon 8 Mar 2021 06.00 EST

White youths were being released from juvenile detention centers at a far
higher rate than their Black peers during the early stages of the Covid-19
pandemic in the US, and more people of color are now being detained for
longer than they were before the crisis, according to data gathered by a
leading children’s philanthropic group.

So many kids were freed from jail last year that by late summer, fewer
children were incarcerated than at any point since at least the 1980s. But
many youth facilities are increasingly holding almost entirely Black and
Latino populations of teens, according to interviews with more than a dozen
juvenile justice officials and attorneys in seven states.

Though the racial inequality in youth detention has long been stark, it’s wider
than ever, they say. Experts point to several possible explanations, including
bias from judges and other officials; and young people of color being detained
for more serious offenses and having fewer resources and alternatives to
incarceration in their communities.

“It’s fitting that in 2020, the year that juxtaposed Covid and racial justice
protests, we saw this shrinking of the system — but also a resistance to doing
so for young Black people,” said Patricia Soung, a juvenile attorney and
former director of youth justice policy for the Children’s Defense Fund in
California.

By May 2020, detention centers were releasing white youths at a 17% higher
rate than Black youths, according to a monthly survey of juvenile justice
agencies in more than 30 states conducted by the Annie E Casey Foundation.

And in the months since, while the number of white youths has remained
historically low, the number of Black and Latino youths has risen slightly,
said Tom Woods, a senior associate and juvenile justice data analyst for the
Casey Foundation.



284

The racial gap in detention is worsening even though teens, including those
of color, were arrested less often in 2020, data shows. Police have generally
taken a more hands-off approach due to the virus and, because classes have
gone virtual, young people have interacted less with school-based officers.

One explanation for the worsening disparity, some juvenile justice officials
told the Casey Foundation, is that with fewer juveniles detained this year, a
greater portion of them have been locked up for more serious offenses, often
involving guns, which teens of color are more likely to be incarcerated for,
according to pre-2020 data. The severity of the charges then makes it harder
to release them.

This is also anecdotally supported byreports of increased gun
violence among young people in majority Black neighborhoods in major
cities during the summer and fall of 2020.

“There may be a legitimate public safety reason for a racial disparity,” said
Sam J Abed, secretary of Maryland’s department of juvenile services, which
reduced its incarcerated population by more than half this year. “But we have
to come up with a release plan even for youth where there is some risk,
because time spent in detention is truly damaging.”

Other youth justice officials and experts pointed out that prosecutors are
more likely to label offenses committed by young people of color :as
“aggravated” and to charge them with simple gun possession, making it more
difficult to argue they should be let out.

Several studies indicate that the judges and probation officers who help
decide which kids can go home are disproportionately white and tend to have
greater empathy for young people who look like themselves.

During the pandemic, another layer of racial inequity has set in for youths of
color, juvenile defense lawyers around the country said. Some judges and
probation officers are reluctant to release kids of color because they are more
likely to be released to an elderly caretaker vulnerable to Covid-19 — or to a
single parent.

Young people of color also have fewer alternatives to detention available in
their neighborhoods. Lack of funding and coronavirus concerns have made
social services, mental health treatment, extracurricular activities and
mentorship opportunities even more scarce. Judges are less likely to approve
release for teens who do not have access to such resources.
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“The first beneficiaries of a downsizing system are those with somewhere else
to go,” saysJames Bell, founding president of the W Haywood Burns
Institute, which aims to ensure racial equity in the juvenile justice system.
Still, juvenile justice officials told the Marshall Project they are redoubling
their efforts to combat the racial disparity amid the pandemic.

The first beneficiaries of a downsizing system are those with somewhere else
to go

“We're still releasing more white kids than Black and Hispanic kids, but the
rates are going in the right direction now,” said Diana Quintana, assistant
executive director of the Harris county juvenile probation department in
Houston, Texas. “I'm sure we've contributed to it in ways we might not even
be aware of.”

In the first month of the pandemic alone, the number of children held in
detention facilities plummeted by 24% — a greater decline than from 2010 to
2017 combined. (A new report released this week by the Youth First
Initiative, an advocacy group, found a similar drop for most of 2020 in the
population of youth prisons, where kids are locked up after being sentenced.)

In many ways, this dramatic decline, coupled with a dramatically worsening
racial disparity, echoes the trendlines of the past two decades. Singe 2000,
the US youth incarceration rate has been cut by well more than half, widely
considered a major achievement.

However, two decades ago, white kids were locked up more often than Black
kids; by 2019, more than 104,000 Black youths were detained, compared
with fewer than 82,000 white youths — even though only 13% of Americans
are Black.

And for those young people who remain confined this year, the experience
has been more harmful than usual. Kids in juvenile jails are more alone than
ever, because most in-person visits with their parents and loved ones have
been canceled due to the virus, as well as most in-person classes and
programs.

Zakiya Reddy-Cherif, a Black mother in Philadelphia whose teenage son has
been incarcerated throughout the pandemic, has not been allowed to visit
him the whole time, she said. But later this month, he has a court date at
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which his public defender will ask the judge for early release, citing Covid-19
concerns.

If he does get out, she just wants to hug him and smell his skin, she said,
adding, “I know that’s crazy, but I'm a mom.”

“But whenever I go to the courthouse, everybody there looks like me and
everybody’s son looks like my son,” she said. “So no, I can’t say that I am
hopefual.”

This article was published in partnership with the Marshall Project, a non-
profit news organization covering the US ¢riminal justice system. Sign up
for the  Marshall  Project's newsletter or follow  them
on Facebook or Twitter
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February 2021

National trends in sentencing
children to life without parole

“In light of what [the
Supreme] Court has said
in Roper, Graham, and

U.S. Supreme Court

In four decisions—Roper v. Roper struck down the death
Simmons (2005), Graham v. Florida  penalty for children. Graham Miller about how children
(2010), Miller v. Alabama {2012), struck down life without parole are constitutionally
and Montgomery v. Louisiana for children who commit non- different from adults i
(2016)—the Supreme Court of the  homicide offenses, requiring a their level of culpability . . .
United States established that meaningful opportunity to prisoners like
“children are constitutionally obtain release. Miller struck Montgomery must be
different from adults for purposes  down life-without-parole o given the opportunity to
of sentencing.” Roper, Graham, sentences for the \.ra‘st ma]orln)r show their.crima did not
Miller, and Montgomery are critical  of youth who commit homicide o
4 2 i reflect irreparable
in defining Eighth Amendment —all but those deemed _ i e
S . E ; o corruption; and, if it did
limitations for sentencing a child  incapable of positive growth and -
to die in prison. change—and five years ago in not, their hope for some
Montgomery, the Court applied YES
Miller retroactively. walls must be

Montgomery v. Louisiang
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JLWOP post-Miller and

Montgomery

A majority of the 2,800
individuals serving juvenile
life without parole (JLWOP)
following Miller and
Montgomery have been
resentenced in court or had
their sentences amended via
legislation, depending on the
jurisdiction in which they
were convicted.

Yet despite the over 75
percent reduction in people
serving JLWOP, jurisdictions
have varied significantly in
their implementation of Miller
and Montgomery. As a result,
relief afforded to individuals
serving JLWOP is based more
on jurisdiction than on
whether the individual has
demonstrated positive
growth and maturation.

Sentence reduted from
JLwoe
486%

The uneven implementation
of Miller and Montgomery
disproportionately impacts
Black individuals, who
represent 61 percent of the
total JLWOP population.

The chart below reflects the
current status of the
approximately 2,8000
people serving JLWOP when
Mantgomery was decided.
Within that population, 25
percent have been
released, nearly 49 percent
have had their sentences
reduced from JLWOP, abou;
23 percent have not yet
been afforded relief, and
approximately 3 percent
have been resentenced to

JLWorP.

Sentence reduced fram JLWOP &
released
5%

Resentenced o
JLWOP
1%

Serving JLVOP & awaiting sentence
modiication
nBM

Data on file at the Campaign for the Fair Sentencing of Youth

Fast facts

The national JLWOP

new
Miller
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Rapid state-level rejection of
life without parole for children

In the nine years since Miller
was decided in June 2012,
the United States has
experienced sweeping
change in the practice of
sentencing children to die in
prison. When Miller was
decided, 45 states and the
District of Columbia
permitted life without
parole as a sentencing
option for children. in many
states, life without parole
was the only sentence
available if a child was
conwicted of homicide.

I'. 24 states and DC ban juvenilc fife l .

without parcle [JLWOP)

Remarkably, the number
of states that do not allow
life without parole to be
imposed on children has
more than quadrupled
since 2012, from five
states to twenty-four
states and the District of
Columbia. And in at least
six additional states, no
one is serving the
sentence for an offense
committed as a child.
Today a majority of states
ban life without parole for
children or have no one
serving the sentence.

&states have ng one serving
JLWGP

1319 F Street NW, Suite 303, Washinglon, It C 20004 « ¢fsy org

Jurisdictions
that ban

E ecticut
Delaware

strict of Columbia

New Je
Narth Da
Ohio

uth Dakota
Texas
Utah
Vermont

Virginia

Wyoming
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Executions of Juveniles in the U.S. 1976-2005
f . SHARE w_ TWEET §& EMAIL

In 1642, the Plymouth Colony in Massachusetts executed Thomas Graunger, making him the first juvenile
offender put to death in the American colonies. Between then and the March 1, 2005 U.S. Supreme Court decision
in Roper v Simmonsthat ended juvenile executions in the U.S,, 365 people confirmed to have been juveniles at the
time of their offense were executed. That total constitutes 1.8% of the roughly 20,000 confirmed American
executions since colonial times.

Twenty-two juvenile offenders were executed in the United States in the three decades between the Supreme
Court decisions upholding the constitutionality of capital punishment in 1976 and the execution bar announced in
Roper (see map, below). Those 22 executions comprised about 2% of the executions carried out in that time
period. All but one accurred in the South and all were in the states that comprised the former confederacy.
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09/11/1985

First Nax"n‘e‘ :
Last Name |

‘ Race
Age ét Crime
28

Age At Death

State

Race of Victims -

Execution Method

| 01/10/1986
‘ o Flrst Name
Last Narﬁe
) Race
Age at Crime
Age At Death
‘ State

Raceof Victims |

Execution Method

f15/1986
‘ First Name
Last Name
Race

Age at Crime

Age At Death :

State

Race of Victims

Execution Method

05/18/1990

First Name

Last Name

Race !

Age at Crime

Age At Death

State

Race of Victims

Execution Method

C| ﬁariés
Rumbaugh“
White

‘17

Texas
1 White

Lethal injection

. James

Roach

< White
17
25

. South Carofina

2 White

Electrocution

oy

Pinkerton
White

17

24

Texas

. 2 White

Lethal Injection

i Dalton

Prejean
Black

17

30
Louisiana
1 White

Electrocution
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- 02/11/1992

First Name

Last Name ©

Race

Age at Crime

Age At Death :
State |

Race of Victims

Execution Method

07/04/1993

First Name

Last Name

Race

Ageat Crite

Age At Death

State

Race of Victims .

Execution Méthod |

/1281993

First Name

Last Name

Race

Age at Crime :
Age At Death

State
Race of Victims

Execution Method

DB/24/1998

First Name ©

Last Name
Race

Age at Crime

Age At Death |
State

Race of Victims

Execution Method

i Johnny

Garrett
White

17

28
Texas
1 White

Lethal Injection

. Curtis

Harris

Black

o117

31
Texas
1White

Lethal Injection

Frederick

Lashley

© Black

17

29
M‘issouri ‘
1 Black

Lethal Injection

Rubsen

Lantu

Teas
1latine

Lethal injection
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12/07/1993

First Name

Last Name :

Race

Age at Crime |

Age At Death

State !

Race of Victims

Execution Method

C04/22/1998

Last Name

Race

Age at Crime

Age At Death

State

Race of Victims

Execution Method

/1871998
: First Name
Last Name
Race‘
Age at Crime
Age At Death

State |

Race of Victims

Execution Method |

10/4474998

Last Name

Race

Age at Crime
Age At Death
State

Race of Victims

Execution Method

First Name

First Name:

Christopher

Burger

: White

17
33

Georgia

1 White

: Electrocution

Jcsepﬁ
Cannon
White
17

38

Texas

1 White

Lethal injection

Robert

Carter
Black
17

34
Téxas
1Latino

Lethal Injection

Dwayne ‘
Wright
Black

17

24
Virgin%a
1Black

Lethal Injection
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02/04/1999
First Name ‘
Last Name
Race |
Agé at Crime
Age At Death
State
Réce of Victim§ :

Execution Mathod

-+ 01/10/2000
First Name
Last Name
Race
Age at Crime
Age At Death
State -
Race of Victims

Execution Method: |
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First Name
Last Name. |
Race
‘ Age at Crime
AgeAtDeath
State
Race of Vict! m§

Execution Method

01/25/2000
First Name
Last Name‘
Race
Age at Crime
Age At Death
State
Race of Victims

Execution Method

Seén
Selfers
White
16

29
Qklahoma

3 White

Lathal Injection

Douglas
Thomas

White

17

26
Virginia
2White

Lethal Injection

Steven
Roach
White
17

2
Virginia
1 White

Lethal Infection

G!én
McGinnis
Black

17

27

Texas

| 1White

Lethal Injection
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06/22/2000 .
; First Name

Last Name

Race:

Age at Crime

Age At Death

State .

Race of Victims. |

Execution Method

- 10/2272001

First Name

Last Name

Race

Ageat Crime

Age At Death
State

Race of Victims

Execution Method

/2812002

First Name

Last Name

Race

Age at Crime |

Age At Death

State |

Rate of Victims

Execution Method

08/08/2002
First Name
Last Name
Racé

Age at Crime

Age At Death ©
State |

Race of Victims

Execution Method

Shaka
kSankofa
Bfack
17

1136

Texas
1 White

Lethal Injection

Gérald
Mitchell
‘B lack
7
33
Texas

1 White

Lethal Injection

Napoleon
Beazley
Black

17

Texas

1 White

Lethal Injection

Texas

1 White

 Lethal injection
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First Name

Last Name

Race

Age at Crime
Age At Death
State

Race of Victims
Execution Method

First Name
Last Name
Race

Age at Crime
Age At Death
State
Race of Victims

Execution Method

Race Breakdown of Juveniles Executed in the United States

)
Hace of Executed

45,45% 4
White =
50.00%
Black -
721%
4.55% ‘White
Lating
IN THIS SECTION
Juveniles

Extending Roper: Is 18 Too Young?

Toronto
Patterson
Black

17

24

Texas

3 Black

Lethal Injection

Hain
White

17

a2
Oklahoma
2 White

Lethal Injection

Race of Victim

13.64%
Black
9.00%
Latino

Race

I Black

M Lavno
White
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DEBTORS’ PRISON FOR KIDS?
The High Cost of Fines and Fees in the Juvenile Justice System

By Jessica Feierman with Naomi Goldstein, Emily Haney-Caron and Jaymes Fairfax Columbo

EXECUTIVE SUMMARY

While much is now known about the financial burdens imposed on individuals and families by the assessment
of costs, fines, fees, and restitution in the adult criminal justice system, there has been scant attention

paid to this issue in the juvenile justice system. To address this gap, with the support of the Laura and John
Arnold Foundation, Juvenile Law Center : 1) reviewed statutes in all 5o states and the District of Columbia to
assess the legal framework for financial obligations placed on youth in the juvenile justice system and their
families; 2) conducted a national survey of lawyers, other professionals, adults with previous juvenile justice
involvement, and families to collect information about local practices;* 3) interviewed attorneys and young
adults who had experiences with the juvenile justice system to further understand how cost of justice issues
play out in practice; and 4) solicited a study by criminologists Alex Piguero and Wesley Jennings, who examined
the connection hetween costs and recidivism, and the implications for racial disparifies in the juvenile

justice system. .

As in the criminal justice system, the imposition of costs and fees in the juvenile justice system is widespread
across the country. Approximately one million youth appear in juvenile court each year, Costs, fees, fines,

or restitution are imposed in every state. These financial penalties increase recidivism, push impoverished
young people deeper into the juvenile justice system, exacerbate racial disparities in the juvenile justice
system, and heighten ec icand ional di for families already struggling financially.

The chart below identifies the types of financial obligations imposed and the results of our statutory review and
stakeholder survey. In some cases, costs are imposed locally even when there is no applicable state statute. In
a forthcoming report, we will consider the additional costs that are imposed when indigent youth are required
to pay for counsel.

1 We received responses from 183 individuals in 41 states; in each of these states, respondents reported the imposition of
costs, fines, fees or restitution, and harms to youth or families as a result.

Debtors' Prison For Kids? The High Cost of Fines and Fees in the Juvenile Justice System EXECUTIVE SUMMARY 1
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NATIONAL OVERVIEW OF COSTS IMPOSED

TYPE OF COST STATES WITH A STATUTE STATES WITH PRACTICE OF
AUTHORIZING OR REQUIRING IMPOSING COSTS (BASED ON
THE COST SURVEY RESULTS FROM 41 STATES)

Court costs 25 28

Evaluation and Testing 32 26

Probation and Supervision 21 18

Diversion 22 26

Cost of Care 47 31

Fines 43 29

Expungement 1 20

Restitution 50+DC All

The inability to pay costs, fines, fees, or restitution often results in harsh legal consequences and contributes
to financial stress and family tension. In the 41 states with survey respondents, participants widely affirmed
that youth experience these consequences for failure to pay:

= Case remained open longer (33 states?)

= Youth was sent to juvenile justice placement (26 states)

» Youth remained in juvenile placement longer than he/she otherwise would have (26 states)
L ;Ildditianal court visits, leading to gnissed school or missed work (34fstates)

« Inability to get records expunged (24 states)

= Civil judgment imposed (25 states)

« Formal petition filed for failure to pay diversion costs (15 states)

Additionally, respondents in 31 states reported that families took on debt in order to pay their juvenile justice-
related financial obligations.

2 For each consequence, at least one survey respondent in this many states rep i the desi [ ] e, More
often, numerous respondents in each state reported the designated consequence,

Debtors’ Prison For Kids? The Migh Cost of Fines and Fees in the juvenile justice System EXECUTIVE SUMMARY
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Our statutory research also revealed significant consequences that we had not posed as survey questions, but
which we believe are also widely imposed and require further study. These include:

Probation extended
= Probation revoked
= Driver’s license revoked, suspended, or child barred from applying for license
» Arrest warrants issued
= Child deprived of needed treatment
= Youth or parents held in civil or criminal contempt
Interest fees, collection fees, or other additional fees or fines for failure to pay

Until now, almest no empirical research has investigated the effect of financial costs imposed on juvenile
offenders and the extent te which such costs contribute to recidivism or their potential impact on racial
disparities in the juvenile justice system. Criminologists Alex Piquero and Wesley Jennings used data from a
cohort of 1,167 adolescent offenders in Allegheny County, Pennsylvania to ine 1) how demographics and
case characteristics relate to financial penalties imposed by the justice system and 2) the degree to which such
monetary penalties are related to recidivism in a two-year follow-up.

Their analysis showed that financial penalties in general—and the sheer amount of financial penalties in
particular —significantly increased the likelihood of recidivism, even after controlling for relevant demographics
and case characteristics. They also concluded that owing costs upon case closing is significantly related to
recidivism. Their analysis suggests that cost and fee policies may contribute to racial disparities in the juvenile
justice system as children of color are more likely to owe costs upon case closing relative to their white peers.
Moreover, 94% of youth in their sample—over 1,000 youth in just one county—owed costs, fines, fees, or
restitution.

. While this report focuses on a problem—the imposition of costs op youth and families who cannot afford te
+ pay—it also highlights solutions and identifies jurisdictions that are changing their local or state policies to
ensure that the youth are not punished for poverty.

Juvenile Law Center

The Philadelphia Building

1315 Walnut Street, Suite 400

Philadelphia, PA 19107

215.625.0551 / 800.875.8887 215.625.2808 fax
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